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REPUDIATION OF CONTRACTS. 


HE use of the word “repudiation” in the law of contracts is 

modern, and though the conduct to which this name has been 
applied can hardly have been confined to modern times, still it is 
chiefly in recent cases that the legal effect of such conduct has 
been considered. Indeed, it cannot be said that the courts have 
even as yet worked out a consistent and logical doctrine on the 
subject. 

By repudiation of a contract is to be understood such words or 
actions by a contracting party as indicate that he is not going to 
perform his contract in the future. He may already have per- 
formed in part; part performance may already have become due 
from him under the contract, but not have been rendered ; or the 
time when any performance is due from him may still be in the 
future. The essential element which exists in all these cases is 
something still to be performed in the future under the contract 
which, as he has made manifest, he is not going to perform. 
Whether the reason he discloses for his prospective failure to per- 
form is because he cannot or because he will not seems wholly 
immaterial, though the word “repudiation” is more strictly appro- 
priate to cases where an intention not to perform is manifested, 
irrespective of ability. 

In case such repudiation of a contract is made by one contract- 
ing party, the other may frequently, at least, take one of two 
courses. 

42 
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I, 


He may elect to rescind the contract entirely. This right gen- 
erally exists where there has been repudiation or a material breach 
of the contract, and is most commonly exercised when the aggrieved 
party has performed fully or in part, and wishes to recover what 
he has given or its value. Thus he has a right to restitution as an 
alternative remedy instead of compensation in damages. This 
choice of remedies was not allowed by the early English law,! and 
there are still many exceptions and inconsistencies in the appli- 
cation of the rule, which are due in part to the fact that the rule 
has been developed largely under cover of the fictitious declara- 
tion in ixdebitatus assumpsit, and of equally fictitious inferences 
that a refusal to perform a contract indicates assent to the rescis- 
sion of the contract and the restoration of what has been given 
under it. As may be observed in other branches of the law, the 
English cases are more conservative than the American —less 
ready to accept a new general rule varying from early precedents. 
So that the principle stated above must be taken only with very 
considerable qualifications as a statement of the law of England. 
Indeed, that principle is directly at variance with statements of law 
made in recent English cases — statements which would doubtless 
in many classes of cases be acted on.? In this country, though 
there are exceptions to the rule, it may safely be laid down as a 
general principle. The following paragraphs show its applications 
and limitations. 

If a party to a contract has paid money and the other party has 
wholly failed to perform on his part, restitution may be had both 
in England® and in this country.‘ 





1 The earliest cases allowing an action for restitution against a defendant guilty of 
breach of contract, and who might have been sued on the contract for damages, are 
Dutch vw. Warren, 1 Str. 406, and Anonymous, 1 Str. 407, decided in 1721; but in the 
first of these decisions, though the action was in form for restitution, the plaintiff’s 
damages were restricted to the value of what he ought to have received by the con- 
tract. No-general recognition of a right to restitution as a remedy for breach of con- 
tract. existed prior to decisions of Lord Mansfield and Lord Kenyon at the end of the 
eighteenth century. 

2 See ¢. g. James v. Cotton, 7 Bing. 266, 274, per Tindal, C. J.; Street v. Blay, 
2 B. & Ad. 456, 462; Dawson v. Collis, 10 C. B. 523, 528. 

8 Towers v. Barrett, 1 T. R. 133; Giles v. Edwards, 7 T. R. 181; Farrer v. Night- 
ingal, 2 Esp. 639; Widdle v, Lynam, Peake, A. C. 30; Greville v. Da Costa, Peake, 
A. C. 113; Squire v. Tod, 1 Camp. 293; Wilde v. Fort, 4 Taunt. 334; Bartlett z. 
Tuchin, 6 Taunt. 259; Gosbell v. Archer, 4 N. & M. 485. So in the colonies, Wray- 
ton v. Naylor, 24 S. C. Canada, 295; Wolff v. Pickering, 12 S. C. Cape of Good 
Hope, 429, 432. 

* Nash v. Towne, 5 Wall. 689; Lyon v. Annable, 4 Conn. 350; Thresher v. Ston- 
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If land has been conveyed instead of money paid, the special 
right given by the vendor’s lien is the only right the English seller 
has, other than an action on the contract for damages.! But in this 
country the vendor may obtain restitution by a bill in equity.” . 

If the title to personal property has been transferred, whether 
under a contract of exchange? or sale,* the English law does not 
permit the transferrer to rescind the transaction and revest the 
title in himself because he has not received the promised payment. 
This is true even though the seller has retained possession of the 
property, and therefore has a vendor’s lien.» The right of stoppage 
in transitu, although it may seem equivalent in effect toa right of 
rescission in the limited class of cases where it is applicable, does no 
more than continue the vendor’s lien after the property has passed 
from his possession.’ In this country, however, if the seller has not 
parted with possession of the goods, he is generally allowed, on de- 
fault of the buyer to keep them as his own or make a resale — rights 
which seem necessarily to involve a rescission.’ But if the seller 





ington Bank, 68 Conn. 201; Barr v. Logan, 5 Harr. (Del.) 52; Payne v. Pomeroy, 21 
D. C. 243; Trinkle v. Reeves, 25 Ill. 214; German, etc. Assoc. v. Droge, 14 Ind. App. 
691; Wilhelm v. Fimple, 31 Ia. 131; Doherty v. Dolan, 65 Me. 87; Ballou v. Billings, 
136 Mass. 307; Dakota, etc. Co. v. Price, 22 Neb. 96; Weaver v. Bentley, 1 Caines, 
47; Cockcroft v. Muller, 71 N. Y. 367; Glenn v. Rossler, 88 Hun, 74; Wilkinson v. 
Ferree, 24 Pa. Igo. 

1 Dart, Vendors & Purchasers (6th ed.), 1248. It is common practice in England 
to insert an express stipulation allowing rescission. Dart, 178. 

2 Savannah, etc. Ry. Co. v. Atkinson, 94 Ga. 780; Cooper v. Gum, 152 IIl. 471; 
McClelland v. McClelland, 176 Ill. 83; Patterson v. Patterson, 81 Ia. 626; Scott’s 
Heirs v. Scott, 3 B. Mon. 2; Reeder v. Reeder, 89 Ky. 529; Shepardson wv. Stevens, 
77 Mich. 256; Pinger v. Pinger, 40 Minn. 417; Pironi v. Corrigan, 47 N. J. Eq. 135; 
Michel v. Hallheimer, 56 Hun, 416; Wilfong v. Johnson, 41 W. Va. 283. If pos- 
session has been given, but no conveyance passed, ejectment or trespass will lie. 
McDaniel v. Gray, 69 Ga. 433; Graves v. White, 87 N. Y. 463; Clough v. Hosford, 
6 N. H. 231; Williams v. Noisseux, 43 N. H. 388. See, also, Ferris v. Hoglan, 121 
Ala. 240. Even where a conveyance had passed the vendor was allowed to treat it 
as null, and a conveyance to another was held effectual in Thompson v. Westbrook, 
56 Tex. 265, and Kennedy v. Embry, 72 Tex. 387. But these cases were questioned in 
Huffman v. Mulkey, 78 Tex. 556, 561, and are opposed to McCardle v. Kennedy, 92 
Ga. 198. 

8 Emanuel v. Dane, 3 Camp. 299; Power v. Wells, Cowp. 818. 

* Greaves v. Ashlin, 3 Camp. 426; Martindale v. Smith, 1 Q. B. 389; Gillard v. 
Brittan, 8 M. & W. 575; Page v. Cowasjee Eduljee, L. R.1 P. C. 127. But see the 
early case of Langfort v. Tiler, 1 Salk. 113. See, also, Sale of Goods Act, sect. 48; 
Chalmers, Sale of Goods Act (3d ed.), gt. 

5 Martindale v. Smith, 1 Q. B. 389; Page v. Cowasjee Eduljee, L. R. 1 P. C. 127. 

6 Benjamin, Sales, § 867; Diem v. Koblitz, 48 Ohio St. 41. 

7 Barr v. Logan, 5 Harr. (Del.) 52; Code Ga. § 3551; Bagley v. Findlay, 82 Ill. 524; 
_Ames v. Moir, 130 Ill. 582; Cook v. Brandeis, 3 Metc. (Ky.) 555; Young v. Mertens, 
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has parted with both possession and title, there seems to be no 
authority, either in England or in this country, allowing him to 
bring trover or other action for the recovery of what he had trans- 
ferred.} 

If the performance rendered consists of services, there cannot 
ordinarily, from the nature of legal remedies, be actual restitution, 
but it is possible to give the equivalent in value under a com- 
mon count. Since money paid may be thus recovered back, and 
similarly in this country land, logic would require such a remedy ; 
and it is allowed in part, but only in part. If the plaintiff has fully 
performed, the only redress he has for breach of contract by the 
other side is damages for the breach. It is true that if the per- 
formance to which he is entitled in return is a liquidated sum of 
money, he may sue in zadebitatus assumpsit and not on the special 
contract,? but the measure of damages is what he ought to have 
received— not the value of what he has given.’ If, however, 
the plaintiff has only partly performed and has been excused 
from further performance by prevention or by the repudiation or 
abandonment of the contract by the defendant, he may recover, 





27 Md. 114, 126; Haskell v. Rice, 11 Gray, 240; Holland v. Rea, 48 Mich. 218 ; War- 
ren v. Buckminster, 24 N. H. 336; Gordon v. Norris, 49 N. H. 376; Dustan v. Mc- 
Andrew, 44 N. Y. 72; Hayden v. Demets, 53 N. Y. 426; Mason v. Decker, 72 N. Y. 
595; Van Brocklen v. Smeallie, 140 N. Y. 70; McEachron vz. Randles, 34 Barb. 301 ; 
McClure v. Williams, 5 Sneed, 718; Harvey v. Adams, 9 Lea, 289, 291 ; Rosenbaums 
v. Weeden, 18 Gratt. 785. See, also, Putnam v. Glidden, 159 Mass. 47. In many of 
these cases the question was not actually involved. 

The Indian Contract Act, sect. 107, also allows resale by the lienholder, aun the 
title has passed, and though “the buyer must bear any loss,” he “is not entitled to 
any profit which may occur on such resale.” 

1 See Benjamin, Sales, § 766; Power v. Wells, Cowp. 818; Emanuel v. Dane, 3 
Camp. 299; Neal v. Boggan, 97 Ala. 611, and cases cited; Thompson v. Conover, 32 
N. J. L. 466. The Indian Contract Act, sect. 121, expressly denies the right to re- 
scind after delivery, in the absence of express stipulation. 

In Dow v. Harkin, 67 N. H. 383, however, the plaintiff, who had assigned a patent 
and conveyed tools to the defendant in consideration of an executory agreement 
which the defendant had failed to perform, was allowed to recover the tools as well 
as have the assignment set aside by proceedings in equity. The court intimated 
that the jurisdiction of equity arose from the assignment of the patent, but that as it 
took jurisdiction of the case it would also act in regard to the tools. 

2 Keener, Quasi-Contracts, 300; Leake, Contracts (3d ed.), 45; Chitty, Plead- 
ings (7th ed.), i. 358; Atkinson v. Bell, 8 B. & C. 277, 283; Gandall v. Pontigny, 1 
Stark. 198; Savage v. Canning, Ir. R. 1C. L. 434; Wardrop wv. Dublin, etc. Co., Ir. R. 
8 C. L. 295; Shepard v. Mills, 173 Ill. 223; Southern Bldg. Ass’n v. Price, 88 Md. 
155; Nicol v. Fitch, 115 Mich. 15. 

8 Keener, Quasi-Contracts, 301; Leake, Contracts (3d ed.), 45; Barnett v. Swerin- 
gen, 77 Mo. App. 64, 71, and cases cited; Porter v. Dunn, 61 Hun, 310 (S. C. 131 N. 
Y. 314) ; and see cases in the preceding note. 
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either in England or America, the value of what he has given,?} 
though such a remedy is no more necessary than where he has fully 
performed, since in both cases alike the plaintiff has an effectual 
remedy, in an action on the contract for damages. In some juris- 
dictions, if a price is fixed by the contract, that is made the con- 
clusive test of the value of the services rendered.? More frequently, 
however, the plaintiff is allowed to recover the real value of the 
services though in excess of the contract price. The latter rule 
seems more in accordance with the theory on which the right of 
action must be based — that the contract is treated as rescinded 
and the plaintiff restored to his original position as nearly as pos- 
sible. 

While it is ordinarily the case that a party who seeks to rescind 
or avoid a contract because of a breach of contract or repudiation 
by the other party has performed at least in part and desires resti- 
tution of what he has given or its value, yet it seems to follow that 
the same course is open to one who has not performed at all. Such 
a person will not wish ordinarily to avoid the contract altogether, 
because that course would deprive him of any right of action what- 
ever. He could seek neither restitution, because he had given 
nothing, nor compensation in damages for breach of the contract, 
because he had put an end to the promise on which he must sue. 
Nevertheless, there are many cases where the injured party is con- 


tent merely to terminate his legal relations with the other party 
to the contract without more. That he may do this is perhaps 





1 Mayor v. Pyne, 3 Bing. 285; Planché v. Colbum, 8 Bing. 14; Clay v. Yates, 1 
H. & N. 73; Bartholomew v. Markwick, 15 C. B. (N. S.) 711; M’Connell v. Kilgallen, 
2L.R.Ir. 119. But the right was denied as recently as 1802 in Hulle v. Heightman, 
2 East, 145. Many American cases are collected infra, p. 325, 2. 

2 Chicago v. Sexton, 115 Ill. 230; Keeler v. Clifford, 165 Ill. 544, 548; Chicago 
Training School v. Davies, 64 Ill. App. 503; Western v. Sharp, 14 B. Mon. 177; Doo- 
little v. McCullough, 12 Ohio St. 360 (much qualified by Wellston Coal Co. v. Franklin 
Paper Co., 57 Ohio St. 182); Harlow v. Beaver Falls Borough, 188 Pa. 263, 266; 
Noyes v. Pugin, 2 Wash. 653. 

8 United States v. Behan, 110 U. S. 338, 345; Clover v. Gottlieb, 50 La. Ann. 568; 
Rodemer v. Hazlehurst, 9 Gill, 288; Fitzgerald v. Allen, 128 Mass. 232; Kearney v. 
Doyle, 22 Mich. 294; Hemminger 7. Western Assurance Co., 95 Mich. 355; McCul- 
lough v. Baker, 47 Mo. 401; Ehrlich v. AXtna L, I. Co., 88 Mo. 249, 257 ; Clark v. Man- 
chester, 51 N. H. 594; Clark v. Mayor, 4 N. Y. 338; Wellston Coal Co. v. Franklin 
Paper Co., §7 Ohio St. 182; Derby v. Johnson, 21 Vt. 17; Chamberlin v. Scott, 33 
Vt. 80. 

But in these jurisdictions the prices fixed in the contract are evidence (though not 
conclusive) of the value of the work. Monarch v. Board of School Fund, 49 La. Ann. 
991; Walsh v. Jenvey, 85 Md. 240; Fitzgerald v. Allen, 128 Mass. 232, 234; Eak- 
right v. Torrent, 105 Mich. 294. 
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intimated by Parke, B., in Phillpotts v. Evans ;! it is expressly 
stated by Crompton, J., in Hochster v. De La Tour,? where the 
repudiation preceded the time for performance by either party. 
It was so decided in King v. Faist.2 There the plaintiff had stated 
he would not perform unless the defendant gave a guarantee 
which the contract did not require; whereupon the defendants 
wrote that they would not perform, and they did not. The plain- 
tiffs sued for this failure to perform, but the court held it justi- 
fied, saying: “Before the defendants were in default under the 
substituted contract, or had notified him of an intention not to 
perform it, he himself repudiated it by notifying them that he 
would not perform it on his part, and thus gave them the right to 
rescind the contract.”* This right may become of great impor- 
tance if the contract while it exists operates as a threatened lia- 
bility or a cloud on title. Thus if a contract for the sale of real 
estate is recorded, the owner has no longer a salable title, and if 
the purchaser fails to carry out his agreement, the owner, to 
regain a clear title to his land, will desire the rescission of the 
contract. In order that there may be recorded evidence of this a 
court of equity will decree the rescission and cancellation of such 
a contract.5 So one who has given negotiable paper in return for 
a promise which has been broken is entitled to proceed affirma- 
tively for the rescission of the contract and the surrender of the 
negotiable paper, lest it should be negotiated by the holder toa 
bona fide purchaser for value without notice, to whom the maker 
would be liable.® 

There seems to be no doubt that repudiation without any actual 
failure to perform the contract is enough to give rise to the right. 
This point is covered by the remark of Crompton, J., just referred 
to. So, in Ballou v. Billings,’ the court say: “Such a repudiation 
did more than excuse the plaintiff from completing a tender; it 
authorized him to treat the contract as rescinded and at an end. 





15M. & W. 475, 477. See, also, Grimaldi v. White, 4 Esp. 95. 

2 2E. & B. 678,685. “ When a party announces his intention not to fulfil the con- 
tract, the other side may take him at his word and rescind the contract.” 

8 161 Mass. 449. 

4 Ib. at p. 457. See, also, Howe. v. Smith, 27 Ch. D. 89, 105; Munsey v. Butter- 
field, 133 Mass. 492; Warters v. Herring, 2 Jones L. (N.C.) 46. , 

5 Howe v. Hutchison, 105 Ill. 501; Nelson v. Hanson, 45 Minn, 543; Kirby w. 
Harrison, 2 Ohio St. 326. 

6 See Randolph on Commercial Paper (2d ed.), §§ 1686, 1687; Campbell Printing 
Press Co. v. Marsh, 20 Colo. 22; Duggar v. Dempsey, 13 Wash. 396. 

7 136 Mass. 307, 308. 
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It had this effect, even if, for want of a tender, the time for per- 
formance on the defendants’ part had not come, and therefore it 
did not amount to breach of covenant.” And again, “It is clear 
that, apart from technical considerations, so far as the right to 
rescind goes, notice that a party will not perform his contract 
has the same effect as a breach.”! But question is more likely to 
be made whether breach of contract without repudiation justifies 
rescission than whether repudiation without actual breach is suffi- 
cient. There are many expressions, chiefly in English cases, which 
seem to mean that repudiation, or abandonment of the contract is 
essential to give rise to the right of rescission. Thus, in Ehren- 
sperger v. Anderson, Parke, B., said, “In order to constitute a 
title to recover for money had and received, the contract on the 
one side must not only not be performed or neglected to be per- 
formed, but there must have been something equivalent to saying 
‘I rescind this contract,’ ... a total refusal to perform it, or 
something equivalent to that, which would enable the plaintiff on 
his side to say, ‘If you rescind the contract on your part, I will 
rescind it on mine.’”’? In accordance with this doctrine it was held 
that failure by the defendant to remit a bill of exchange did not 
justify the plaintiff to treat the contract as rescinded and sue in 
money had and received for restitution of what the defendant had 


received. In Freeth v. Burr,’ the court, and particularly Lord 
Coleridge, laid stress on the question whether the breach of con- 
tract amounted to an “ abandonment of the contract or a refusal to 


perform it on the part of the person so making default ;”’ and in 
Mersey Steel and Iron Co. v. Naylor, the Earl of Selborne, citing 
Lord Coleridge’s statement, expressed the same view even more 
explicitly. This doctrine, though perhaps it is that of the English 





1 P. 309. See, also, Drake v. Goree, 22 Ala, 409; Elder v. Chapman, 176 Ill. 142; 
Festing v. Hunt, 6 Manitoba, 381. 

2 3 Ex. 148, 158. This is quoted in Keener on Quasi-Contracts, 304, as a correct 
exposition of the law. Similar expressions may be found in Fay v. Oliver, 20 Vt. 118, 
122. 

8 L. R. 9 C. P. 208, 214. Reliance was placed on earlier expressions in Withers z. 
Reynolds, 2 B. & Ad. 882, and Jonassohn v. Young, 4 B. & S. 296. See, also, the lan- 
guage of Coleridge, J., in Franklin v. Miller, 4 A. & E. 599. 

* g App. Cas. 434, 438. In both Freeth v. Burr and Mersey Steel and Iron Co. v. 
Naylor, the question was not directly as to the right of rescission, but as to the right 
of a party to maintain an action on the express contract when himself in default. In 
both those cases such an action was held maintainable, in part at least because the de- 
fault relied on did not show an intention to abandon the whole contract. It seems 
clear, however, that a default which is not sufficient to warrant the other party in refus- 
ing to perform his promise, and is no answer to an action on that promise, will not 
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law to-day,’ must be regarded as erroneous in principle and unfor- 
tunatein practice. It seems to be based in large part on the notion 
that, in order to justify such a rescission of the contract, mutual 
assent of the parties must be established — an offer by the party 
in default accepted by the other party.2, In almost any case this 





entitle him to treat the contract as rescinded. These cases may, therefore, be cited in 
this connection. It is without the scope of the present article to criticise fully the 
doctrine so far as it relates to the sufficiency of the plaintiff’s non-performance without 
repudiation or abandonment of the contract as a defence to an action upon it, but it may 
be briefly pointed out that if a party to a contract fails to perform, it is immaterial to 
the other party whether the default is wilful or negligent, and if the contract has been 
substantially broken already it does not help matters that the wrong-doer has the best 
intentions for the future. Lord Blackburn, in commenting on the Earl of Selborne’s 
statement, might have put more strongly than he did the implied criticism of its ade- 
quacy: “That is, I will not say the only ground of defence, but a sufficient ground of 
defence.” 9g App. Cas. 434, 443- 

In some American cases, also, it has been said that mere breach of contract does 
not justify rescission unless an intention is manifested to be no longer bound by the 
contract, or unless the wrong-doer has prevented performance by the other party. 
Wright v. Haskell, 45 Me. 489 (see, also, Dixon v. Fridette, 81 Me. 122); Blackburn 
v. Reilly, 47 N. J. L. 290; Trotter v. Heckscher, 40 N. J. Eq. 612; Graves v. White, 87 
N. Y. 463; Hubbell v. Pacific Mut. Ins. Co., 100 N. Y. 41,47 (comp. Bogardus v. 
N. Y. Life Ins. Co. 101 N. Y. 328); Suber v. Pullin, 1 S. C.273. Butit is to be noticed 
that it is much easier to find cases where such expressions are used, than it is to find 
cases where it was actually held that a breach so material as to make the partial per- 
formance of the contract different in substance from the performance promised was 
insufficient ground for rescission because no intention was manifested to refuse ab- 
solutely to perform in the future. Thus, in spite of the remarks in some New York 
cases, it was held in Welsh v. Gossler, 89 N. Y. 540, that a contract to ship in May 
or June might be rescinded for non-performance of this requirement, though there 
was so far from an absolute repudiation that shipment was actually made in July and 
the cargo tendered. This was followed in Hill v. Blake 97 N. Y. 216. See, also, 
Mansfield v. N. Y. Central R. R. Co., 102 N. Y. 205. 

1 See, in addition to the cases cited in the previous note, Cornwall v. Henson, L. R. 
[1900] 2 Ch. 298; Jn re Phoenix, etc. Co., 4 Ch. D. 108; Bloomer v. Bernstein, L. R. 
g C. P. 588. There are strong expressions to the same effect in Colonial decisions. 
In Bradley v. Bertoumieux, 17 Victorian L. R. 144, 147, it is said: “ A contract broken 
is not a contract rescinded, and unless one of the parties to the contract clearly inti- 
mates his intention not to perform his contract, or his inability to perform it, the 
other party is not at liberty to rescind the contract.” So in Oaten wv. Stanley, 19 Vic- 
torian L. R. 553, 555, “ The point is whether the person who committed the breach 
meant to abandon the contract.” And see, to similar effect, Prendergast v. Lee, 6 Vic- 
torian L. R. (Law) 411; Hacker v, Australian, etc. Co., 17 Victorian L. R. 376; Mid- 
land Ry. Co. v. Ontario Rolling Mills, 10 Ont. App. 677. See, however, Muston v. 
Blake, 11 S.C. New South Wales, 92. 

2 Thus, Coleridge, J., in Franklin v. Miller, 4 A. & E. 599, says: “ The rule is that, 
in rescinding, as in making a contract, both parties must concur,” and, “therefore, the 
refusal which is to authorize the rescission of the contract must be an unqualified one.” 
See, also, the reasoning of Lord Esher in Johnstone v. Milling, 16 Q. B. D. 460, 467. 
And in an American case it is said: “ Where one of the contracting parties absolutely 
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can be established only by resorting to the baldest fiction. As mat- 
ter of theory a man who repudiates a contract no more than one who 
negligently breaks it offers to rescind it, and if he did, his offer could 
only be construed as expressing a willingness to drop matters as 
they stood at the time, not with the addition imposed by the court 
of making restitution of what he has received. Andas a practical 
question the only important consideration is how defective the per- 
formance of a contracting party has been or is likely to be, not 
whether it was negligence or wilfulness on his part that led him 
to break his promise. In truth rescission is imposed 7” znvitum 
by the law at the option of the injured party, and it should be, 
and in general is, allowed not only for repudiation or total inabil- 
ity, but also for any breach of contract of so material and substan- 
tial a nature as should constitute a defence to an action brought 
by the party in default for a refusal to proceed with the contract.” 





refuses to perform, such refusal . . . will be regarded as equivalent to a consent on 
his part to a rescission of the contract, and the other contracting party may, if he choose, 
so treat it, rescind the contract, and if he have done anything under it, may immedi- 
ately sue for compensation on a guantum meruit.” Shaffner v. Killian, 7 Ill. App. 620. 
So in Cromwell v. Wilkinson, 18 Ind. 365, 370; Stevens v. Cushing,1 N. H. 17,18; 
Dow v. Harkin, 67 N. H. 383, and other cases. 

1 How inadequate any doctrine of mutual consent is to account for even the English 
cases may be seen from the decision in Clay v. Yates, 1 H. & N. 73. The plaintiff 
contracted to print for the defendant a second edition of a treatise with a new dedi- 
cation, which had not then been written. After the treatise was printed the plaintiff 
discovered that the dedication which had been furnished him was libellous and refused 
to complete the fulfilment of the contract. He was held entitled to recover for the 
printing he had done. Here the defendant, so far from assenting to a rescission of the 
contract, demanded that it should be performed. The plaintiff recovered because the 
defendant had given ground for, though not assented to, the interruption of the con- 
tract. 

Rescission by mutual consent is, of course, an entirely possible solution for parties 
to elect when they are disputing over a contract. An instance of it is to be found in 
Skillman Hardware Co. v. Davis, 53 N. J. L. 144. The court found from the conduct 
of the parties that there had been rescission by mutual consent. See, also, Hobbs v. 
Columbia Falls Brick Co., 157 Mass. 109. Neither party is entitled to damages in 
such a case without special agreement. Leake, Contracts (3d ed.), 52. 

2 Panama, etc. Co. v. India, etc. Co. L. R. 10 Ch. 515, 532 (semd/e); Phillips, etc. Co. 
v. Seymour, 91 U. S. 646; Farmers’ L. & T. Co. v. Galesburg, 133 U.S. 156; Watson v. 
Ford, 93 Fed. Rep. 359; Powell v. Sammons, 31 Ala. 552; Ferris v. Hoagland, 121 
Ala. 240; Porter v. Arrowhead Reservoir Co., 100 Cal. 500; San Francisco Bridge 
Co. v. Dumbarton Co., 119 Cal. 272; Campbell Printing Press Co. v. Marsh, 20 Colo. 
22; Codeof Georgia, § 3712; Bacon v. Green, 36 Fla. 325; Harrison Machine Works 
v. Miller, 29 Ill. App. 567; Wolf v. Schlacks, 67 Ill. App. 117; Cromwell v. Wilkin- 
son, 18 Ind. 365; Anderson v. Haskell, 45 Ia. 45; Wernli v. Collins, 87 Ia. 548; 
Stahelin v. Sowle, 87 Mich. 124; Robson v. Bohn, 27 Minn. 333; Nelson ». Hanson, 
45 Minn. 543; Gullich v, Alford, 61 Miss. 224; Mugan v. Regan, 48 Mo. App. 461; 
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If a contract has been partly performed by the party in default, 
the other party, at least if he has received any benefit from such 
part performance, cannot ordinarily rescind the contract according 
to the English law. Even though he return what he has received, 
it is said the parties cannot be restored to their original position, 
because he has had the temporary enjoyment of the property. In 
the leading case of Hunt w. Silk,! the plaintiff, who sought to 
recover money he had paid under an agreement for a lease, be- 
cause of the defendant’s failure to make repairs as agreed, had had 
possession of the premises a few days. This was held fatal. Lord 
Ellenborough said: “If the plaintiff might occupy the premises 
two days beyond the time when the repairs were to have been 
done and the lease executed and yet rescind the contract, why 
might he not rescind it aftera twelvemonth on the same account ?” 
Hunt v. Silk has been consistently followed.? It is in accordance 
with this rule that a buyer is not allowed to rescind a contract 
for breach of warranty,’ though there is the additional reason 
in the case of a warranty that it is said to be a collateral con- 
tract. In the United States the law is more liberal, It is uni- 
versally agreed that rescission is not allowable unless the party 
seeking to rescind can and does first restore or offer to restore 
anything he has received under the contract, but the construc- 


tion of this rule is far less severe than in England. Though it is 
frequently said that “A contract cannot ordinarily be rescinded 
unless both parties can be reinstated in their original situation in 





Oliver v. Goetz, 125 Mo. 370; Drew v. Claggett, 39 N. H. 431; Foster v. Bartlett, 62 
N. H.617; Pattridge v. Gildermeister, 1 Keyes, 93; Welsh v. Gossler, 89 N. Y. 540; 
Hill v. Blake, 97 N. Y. 216; North Dak. Civ. Code, § 3932; Rummington v, Kelley, 7 
Ohio, pt. 2, 97; Higby v. Whittaker, 8 Ohio, 198 ; Kirby v. Harrison, 2 Ohio St. 326; Ok- 
lahoma Stats. § 866; Miller v. Phillips, 31 Pa. 218; Greene v. Haley, 5 R. I. 260; Bennett 
v. Shaughnessy, 6 Utah, 273; Fletcher v. Cole, 23 Vt. 114; Preble v. Bottom, 27 Vt. 
249; Meeker v. Johnson, 5 Wash. 718 ; School District v. Hayne, 46 Wis. 511. Many 
earlier decisions are cited in the cases above. 

1 5 East, 449. 

2 Beed v. Blandford, 2 Y. & J. 278; Street v. Blay, 2 B. & Ad. 456, 464; Black- 
burn v. Smith, 2 Ex. 783. See, also, Heilbutt v. Hickson, L. R. 7 C. P. 438, 451. 

8 Street v. Blay, 2 B. & Ad. 456; Gompertz v. Denton, 1 C. & M. 207; Poulton zw. 
Lattimore, 9 B. & C. 259; Parsons v. Sexton, 4 C. B. 899; Dawson v. Collis, 10 C. 
B. 523. So provided in the Indian Contract Act, sect. 117. 

4 Code of Georgia, § 3712; Summerall v. Graham, 62 Ga. 729; Clover v. Gottlieb, 
50 La. Ann. 568; Miner v. Bradley, 22 Pick. 457; Clark v. Baker, 5 Met. 452; Snow 
v. Alley, 144 Mass. 546; Gullich v. Alford, 61 Miss. 224; Doughten v. Camden 
Assoc., 41 N. J. Eq. 556; Gale v. Nixon, 6 Cow. 445; North Dak. Civ. Code, § 3934; 
Brown v. Witter, 10 Ohio, 142; Oklahoma Stats. § 868; Potter v. Taggart, 54 Wis. 
395; 50 Am. Decisions, 674, #.; 74 Am. Decisions, 661, 7. 
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respect of their contract. And if one party have already received 
benefit from the contract he cannot rescind it wholly, but is put to 
his action for damages,” ! or the like, yet some courts have gone very 
far in allowing a rescission upon restitution zz specie of what had 
been given in spite of benefits derived from temporary possession.? 
Thus, in many of the states, rescission is allowed for breach of 
warranty.? The most satisfactory disposition of many cases where 
the plaintiff cannot, without any fault on his part, return all he has 
received, would be to allow the plaintiff to recover subject to a 





1 Story, Contracts, § 977. See, also, Moore v. Barr, 11 Ia. 198; Burge v. Cedar 
Rapids, etc. R. R. Co., 32 Ia. 101; Stevenson v. Polk, 71 Ia. 278; Handforth v. 
Jackson, 150 Mass. 149; Spencer. St. Clair, 57 N. H. 9,13; Fay v. Oliver, 20 Vt. 118. 

2 In Ankeny v. Clark, 148 U. S. 345, the plaintiff was allowed to recover the full 
value of wheat delivered by him to the defendant, on surrendering possession of 
land which the defendant had contracted but failed to convey, though the plaintiff 
had had possession of the land for over four years, and this possession was admitted 
to be worth over two thousand dollars. The cases cited by the court in support of its 
position merely establish the point that if the suit had been reversed the vendor could 
not have recovered for the use and occupation of the land—a different matter. Con- 
trary to Ankeny v. Clark, but not cited in that case, are Axtel v. Chase, 77 Ind. 74, 83 
Ind. 546, 554; Fay v. Oliver, 20 Vt. 118. Conf., however, Nothe v. Nomer, 54 Conn. 
326. In Campbell Printing Press, etc. Co. v. Marsh, 20 Colo. 22, it was held that one 
who had received and used a printing press might return it and rescind his contract on 
the failure of the seller to furnish another piece of machinery included in the bargain, 
though the market value of the press was impaired by the fact that it had been used. 
The same principle is necessarily involved in the decisions which allow rescission for 
breach of warranty. See the following note. In Benson v. Cowell, §2 Ia. 137, the plain- 
tiff was allowed to rescind on returning money of which he had had the use, without 
being required to pay interest. 

8 Pacific Guano Co. v. Mullen, 66 Ala. 582; Hoult v. Baldwin, 67 Cal. 610 (conf. 
Cal. Civ. Code, § 1786); Sparling v. Marks, 86 Ill. 125; Rogers v. Hanson, 35 Ia. 
283; Upton Mfg. Co. v. Huiske, 69 Ia. 557; Craver v. Hornburg, 26 Kas. 94; Milli- 
ken v. Skillings, 89 Me. 180; Franklin v. Long, 7 Gill & J. 407; Bryant v. Isburgh, 13 
Gray, 607; Gilmore v. Williams, 162 Mass. 351, 352; Branson v. Turner, 77 Mo. 
489; Kerr v. Emerson, 64 Mo. App. 159; Davis v. Hartlerode, 37 Neb. 864; Canham 
v. Plano Mfg. Co., 3 N. Dak. 229 (conf. N. Dak. Civ. Code, § 3988); Byers v. 
Chapin, 28 Ohio St. 300; Osborne v. Poindexter, (Tex. Civ. App.) 34 S. W. Rep. 
299; Warder v. Fisher, 48 Wis. 338; Minn. Threshing Co. v7. Wolfram, 96 Wis. 481 ; 
Mader v. Jones, 1 Russ. & Chesley (Nova Scotia), 82. 

But many states follow the English rule and do not allow rescission for breach of 
warranty. Thornton v. Wynn, 12 Wheat. 183; Trumbull v. O’Hara, 72 Conn. 172; 
Woodruff v. Graddy, 91 Ga. 333; Code, Ga. § 3556; Marsh v. Lord, 55 Ind. 271; 
Wulschner v. Ward, 115 Ind. 219, 222; Lightburn v. Cooper, 1 Dana, 273; Merrick 
v. Wiltse, 3 Minn. 41 (conf. Close v. Crossland, 47 Minn. 500); Muller v. Eno, 
14 N. Y. 597; Fairbank Canning Co. v. Metzger, 118 N. Y. 260, 269; Freyman 7 
Knecht, 78 Pa. 141; Eshleman v. Lightner, 169 Pa. 46; Kauffman Milling Co. 2. 
Stuckey, 40 S. C. 110; Hull v. Caldwell, 3 S. Dak. 451; Allen v. Anderson, 3 Humph. 


581; Wright v. Davenport, 44 Tex. 164; Matteson v. Holt, 45 Vt. 336; Mooers ~ 
Gooderham, 14 Ont. 451. 
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deduction for what he has received and cannot return, and some 
authorities seem to support such a solution of the problem.! 

The right of rescission is frequently stated as if it were confined 
to simple contracts ;? and it is obvious that it is inconsistent with 
the early common law doctrines in regard to dissolution of sealed 
contracts to allow matter 7” pais to afford ground for their rescis- 
sion. But in many jurisdictions in this country a seal no longer has 
its common law effect, and it is clear that at least in some jurisdic- 
tions where a seal still retains its old importance so far as to make 
consideration for a promise unnecessary, a contract under seal may 
be rescinded or avoided for breach of promise by one party at the 
suit of the other, and a recovery had on a guantum merutt. This 
was so held in Ballou v. Billings.2 Holmes, J., in delivering the 
opinion of the court, refers to earlier Massachusetts decisions which 
had decided that a contract under seal might be rescinded by parol, 
and adds, “‘ Whether these cases would have been decided the same 
way in earlier times or not, we have no disposition to question 
them upon this point, and it is going very little further to hold 
that such a contract may be rescinded if it is repudiated by the 
other side.”* In other jurisdictions, however, such relaxation of 
common law doctrines has not as yet been sanctioned.® 





1 See Keener, Quasi-Contracts, 305; Wilson v. Burks, 71 Ga. 862; Todd v. Leach, 
100 Ga. 227; Brewster v. Wooster, 131 N. Y. 473; Mason v. Lawing, 10 Lea, 264. 

In Higby v. Whittaker, 8 Ohio, 198, and Hood z. People’s, etc. Assoc., 8 Tex., Civ. 
App. 385, the vendor was allowed to recover land for which he had received part pay- 
ment without returning what he had received, on the ground that the possession 
which the vendee had enjoyed equalled in value this part payment. See, also, Mc- 
Daniel v. Gray, 69 Ga. 433; Travelers Ins. Co. v. Redfield, 6 Col. App. 190. 

2 See ¢. g. Ankeny v. Clark, 148 U. S. 345, 353, quoting from Smith’s Leading 
Cases; Weart v. Hoagland’s Adm. 2 Zab. 517, 519; Fay uv. Oliver, 20 Vt. 118, 122; 
Brown vz. Ralston, 9 Leigh, 532, 545; Festing v. Hunt, 6 Manitoba, 381, 384. 

8 136 Mass. 307. 

4 This was allowed also in 1803 in Weaver v. Bentley, 1 Caines, 47, and see the 
following note. 

5 Atty v. Parish, « B. & P., N. R. 104; Middleditch v. Ellis, 2 Ex. 623; McManus 
y. Cassidy, 66 Pa. 260. (But see Am. Life Ins. Co. v. McAden, 109 Pa. 399.) 

Professor Keener, in his excellent work on Quasi-C ontracts(p. 308), draws the distinc- 
tion from the cases cited above in this and the two preceding notes, that where money 
has been paid by the plaintiff it may be recovered from a defendant who is in default 
though the contract was under seal, but where services have been rendered or property 
other than money delivered the plaintiff’s only remedy is on the contract, if it is under 
seal. Possibly the case of Greville v. Da Costa, Peake, A. C. 113, taken in connection 
with the English cases cited above, may lend some support to this view, but the Amer- 
ican cases certainly do not seem to warrant the distinction. On the one hand, in Weaver 
wv. Bentley, the plaintiff, who had given notes, money, and farm stock, was apparently 
allowed to recover for the property as well as the money; and later New York cases 
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A party who has himself been guilty of a substantial breach of 
contract cannot rescind the contract because of subsequent refusal 
or failure to perform by the other party. 

As rescission is only an alternative remedy, and is in derogation 
of the contract, a party who wishes to avail himself thereof must 
manifest his election in some way;? and must do so without 





make it evident that the law of that state made no such distinction. See Jewell z. 
Schroeppel, 4 Cow. 564; Allen v. Jaquish, 21 Wend. 628. Certainly, also, the court 
in Ballou v. Billings indicate no intention to rest that case on the fact that the plaintiff 
had paid money instead of rendering services or delivering property, but rather broadly 
decide that contracts under seal generally may be rescinded or avoided for breach. 
This was decided, also, in regard to a contract for work and labor in Webster v. Enfield, 
10 Ill. 298. See, also, Wolf v. Schlacks, 67 Ill. App. 117, 118. A dictum by Redfield, 
J., in Myrick v. Slason, 19 Vt. 121, 126, points in the same direction. On the other 
hand, though the cases where the plaintiff was not allowed to recover were in fact 
actions for the value of services or property, there is nothing to indicate that the 
courts so deciding would have treated the plaintiff better had he been suing for 
money paid. Indeed, a contrary inference seems justified. 

1 Horne v. Smith, 27 Ch. D. 89; Kane v. Jenkinson, 10 Nat. B. R. 316; Baston z. 
Clifford, 68 Ill. 67; Downey v. Riggs, 102 Ia. 88; Getty v. Peters, 82 Mich. 661 ; 
Green v. Green, 9 Cow. 46; Ketchum v. Evertson, 13 Johns. 359, 364; Higgins v. 
Eagleton, 155 N. Y. 466; Ashbrook v. Hite, g Ohio St. 357. See, also, Hickock v. 
Hoyt, 33 Conn. 553; Wilkinson v. Blount, 169 Mass. 374. This principle, however, 
is only accepted with much qualification in many states. The right of one who is 
himself in default to recover compensation for what he has done is beyond the scope 
of this article. It is fully treated in Keener on Quasi-Contracts, 214 ef seg. 

2 Avery v. Bowden, 5 E. & B. 714; Reid v. Hoskins, 5 E. & B. 729; Cornwall v. 
Henson, L. R. (1900) 2 Ch. 298; Hennessy v. Bacon, 137 U. S. 78; Carney v. New- 
berry, 24 Ill. 203; Graham z. Holloway, 44 Ill. 385; Mullin v. Bloomer, 11 Ia. 360; 
Supple v. Iowa State Ins. Co., 58 Ia. 29; Weeks v. Robie, 42 N. H. 316; Swazey 
v. Choate Mfg. Co., 48 N. H. 200; Andrews v. Cheney, 62 N. H. 404 (conf. Dow v. 
Harkin, 67 N. H. 383); Levy v. Loeb, 89 N. Y. 386, 390; Higbee v. Whittaker, 8 
Ohio, 198; Kirby v. Harrison, 2 Ohio St. 326; Phillips v. Herndon, 78 Tex. 378. 

The way in which election must be manifested may vary in different cases. Formal 
notice is certainly not always requisite. In Thresher v. Stonington Bank, 68 Conn. 
201; Graham v. Holloway, 44 Ill. 385; Brown v. St. Paul, etc. Ry. Co., 36 Minn. 236; 
Graves v. White, 87 N. Y. 463, it was held that bringing an action for restitution 
promptly was sufficient ; and see Kirby v. Harrison, 2 Ohio St. 326. In New Hampshire, 
however, it is held some manifestation of election must precede such an action. See 
New Hampshire cases cited above. In Texas it is laid down, at least in cases of sales 
of real estate, that “ where there has been part performance by the vendee, as paying 
a portion of the purchase money or taking possession and making improvements 
under the contract, he would be entitled to reasonable notice of the vendor’s intention 
to rescind. The reason of this rule is obvious. He may be able to give a reasonable 
excuse for his failure to fully perform that would entitle him in equity to protection to 
the extent he had performed. If the vendee has actually abandoned the contract or 
has so acted as to create the reasonable belief on the part of the vendor that he has 
abandoned it, the vendor may rescind without notice of his intention, notwithstanding 
the part performance by the vendee.” Kennedy v. Embry, 72 Tex. 387, 390. 

Where no time is fixed by the contract or where time is not of the essence, the 
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undue delay.! Election once made determines the plaintiff's 
rights? 

There are a few minor inconsistencies in applying or failing to 
apply the rule allowing restitution as an alternative remedy for 
breach of contract. These inconsistencies are unfortunate, as 
they not only are at variance with logical theory, but seem to rest 
on no adequate foundation of practical convenience. They should, 
therefore, where it is possible, be swept away by future decisions. 

It may seem that the whole doctrine of allowing restitution 
when an adequate remedy on the contract exists is anomalous ;* 
and from a technical point of view this may be so. But the doc- 
trine must have the merit either of practical convenience or of con- 
formity to men’s sense of fairness, for the history of the civil law 





injured party may by notice fix a reasonable time after which the contract, if not per- 
formed, will be treated as abandoned, Green v. Levin, 13 Ch. D. 589 ; Cover v. Mc- 
Laughlin, 18 N. S. Wales, 107, and decisions collected in 50 Am. Decisions, 678, 2. 

1 Carney v. Newberry, 24 Ill. 203; Axtel v. Chase, 77 Ind. 74, 83 Ind. 546, 554; 
Mills v. Osawatomie, 59 Kas. 463; Lawrence v. Dale, 3 Johns. Ch. 22; Caswell vz. 
Black River Mfg. Co., 14 Johns. 453; North Dakota Civ. Code, § 3934; Oklahoma 
Stats. § 868; Thomas v. McCue, 19 Wash. 287; 74 Am. Dec. 662, 2. 

2 Goodman v. Pocock, 15 Q. B. 576; Routledge v. Hislop, 29 L. J. (N. S.) M. go; 
Wolff v. Pickering, 12 S. C. of Cape of Good Hope, 429. Conf. Savage v. Canning, 
Ir. R. 1 C. L. 434. 

8 Thus, one who has sold goods to another, who has agreed to give a bill or note 
made by himself payable at a future day and who has failed to do so, cannot, it is 
generally held, recover in iadedbitatus assumpsit the value of the goods delivered until 
the stipulated period of credit has expired. Mussen v. Price, 4 East, 147; Dutton 
v. Solomonson, 3 B. & P. 582; Manton v. Gammon, 7 Ill. App. 201 (conf. Dunsworth 
wv. Wood Machine Co., 29 Ill. App. 23); Carson zw. Allen, 6 Dana, 395; Hanna v. Mills, 
21 Wend. go. Yet the failure to give the promised bill or note is surely a material 
breach. And so it was held in Stocksdale v. Schuyler, 29 N. Y. St. Rep’r, 380 (affd. 
in 130 N. Y.674). See, also, Tyson v. Doe, 15 Vt. 571; Jaquith v. Adams, 60 Vt. 392. 

If a bill or note signed by a third person should have been given, the contract may 
be rescinded on action brought at once. 

Again, it has been held that a plaintiff cannot recover the money value of goods or 
services given to the defendant if by the contract he was to receive not money but 
goods or services. Harrison v. Luke, 14 M. & W. 139 (conf. Keys v. Harwood, 2 C. 
B. 905); Anderson v. Rice, 20 Ala. 239; Oswald v. Godbold, 20 Ala. 811 ; Eastland 
v. Sparks, 22 Ala. 607; Bernard v. Dickins, 22 Ark. 351; Baldwin v. Lessner, 8 Ga. 
71; Cochran v. Tatum, 3 T. B. Mon. 404; Slayton »v. McDonald, 73 Me. 50; Pierson 
v. Spaulding, 61 Mich. 90; Mitchell v. Gile, 12 N. H. 390; Weart v. Hoagland’s Adm., 
2 Zab. 517; Brooks v. Scott’s Exec., 2 Munf. 344; Bradley v. Levy, 5 Wis. 400. But 
see contra, Sullivan v. Boley, 24 Fla. 501; Stone wv. Nichols, 43 Mich. 16; Dikeman 
v. Arnold, 78 Mich. 455; Brown wv. St. Paul Ry. Co., 36 Minn. 236; Clark v. Fairfield, 
22 Wend. 522; Way v. Wakefield, 7 Vt. 223; Wainwright v. Straw, 15 Vt. 215. And 
see Jackson v. Hall, 53 Ill. 440. 

4 Professor Keener so regards it, and finds in the anomalous character of the rem: 
edy a reason for some of its illogical limitations. Quasi-Contracts, 306. 
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shows even more strikingly than that of the common law the de- 
velopment of the doctrine, in spite of ancient rules to the contrary, 
that a person aggrieved by breach of contract may have rescission 
and restitution. The Roman law, like the early English law, did 
not allow this, but it was permitted by the Code Napoléon, and 
consequently is permitted now not only in France, but in the 
numerous countries which have copied French legislation. Ger- 
many clung longest to the old Roman rule, but in contracts within 
the commercial code the remedy in question has been authorized 
since 1861-1868, when a uniform commercial code was gradually 
adopted by the various German states, and since January 1, 1900, 
under the Biirgerliches Geretzbuch the remedy is well-nigh uni- 
formly allowable.! 

The same tendency may be observed in another direction. The 
Indian Contract Act, though supposed to be generally a codification 
of contracts, seems to go beyond the law of England in allowing 
rescission.” 

Samuel Williston. 





1 See 13 HARVARD LAw REVIEW, 84, 85, 94-95. 

2 Sect. 39. When a party to acontract has refused to perform, or disabled him- 
self from performing, his promise in its entirety, the promisee may put an end to 
the contract, unless he has signified, by words or conduct, his acquiescence in its con- 
tinuance. 

See, also, sect. 53, which allows rescission because of prevention of performance, and 
sect. 107, which allows a vendor who has parted with title but retained a lien to make 
a resale of the goods. 

It should be said, however, that the court in Sooltan Chund v. Schiller, 4 Calcutta, 
252, showed a tendency to restrict the effect of sect. 39. 


[To be continued. } 
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ULTRA VIRES CORPORATION LEASES| 


HE title of this paper sufficiently indicates its scope. I pro- 
pose to consider this one question, namely, What is the legal 
effect of a lease which is ultra vires, or beyond the powers of the 
corporation executing it? The question appears to be a simple 
one, and the answer equally simple. In reality there lurks in the 
question itself a fallacy which renders it impossible to answer the 
question except by an elaborate explanation. The fallacy lies in 
the use of the term vives, or powers, which, if not necessarily 
ambiguous, is almost certain to create an ambiguous impression. 
A corporation is organized under a special charter or a general act 
which provides that the corporation may do certain things, and 
either expressly or by implication that it may not do other things. 
The corporation executes a lease which is not authorized by the 
provisions of its charter. This lease is said to be ultra vires or 
beyond the powers of the corporation. What is its legal effect? 
We are here concerned not with any question as to the construction 
of corporate charters, but simply with the effect of leases clearly 
unauthorized by such charters. 

It is obvious that there are three possible objections to the valid- 
ity of any w/tra vires act. 

The first is that the corporation has no power —that is to say, 
no legal capacity to produce the intended legal result. 

The second is that the act in question is illegal because forbid- 
den by some rule of law. 

The third is that the act is a violation of the equitable right of 
the members of the corporation to have the property of the cor- 
poration applied exclusively to corporate purposes, as those purposes 
are determined by the charter or fundamental law of the corpora- 
tion. 

The third objection clearly has no force where all the members 
of the corporation assent to or ratify the act in question. The first 
two objections, however, are equally valid, whether the corporate 
act is sanctioned by the unanimous vote of the members, or by a 
mere majority. It is these two objections, then, in so far as they 





1 A paper read before the American Bar Association at Saratoga Springs, August 
28, 1900. 
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bear upon corporate leases, that it is proposed to consider ; leases 
having been selected for discussion because a lease is an instru- 
ment of so complex a character that it illustrates to the best 
advantage the present condition of the law of w/tra vires. 

A lease is, in the first place, a bilateral contract, imposing obli- 
gations on both lessor and lessee. In the second place, it is a 
conveyance by which a certain estate is conveyed by the lessor to 
the lessee. As the rules governing contracts differ in important 
particulars from those governing conveyances, w/tra vires leases 
will be discussed first, as contracts, and second, as conveyances. 

By hypothesis the lease is «/tra vires or beyond the power of the 
corporation. “It is obvious,” says Mr. Morawetz,! “that the words 
powers and vires are here used in the sense of authority or right, 
and not in the sense of ability.” If this were obvious to every- 
body, the objection that the corporation has no legal capacity to 
make the lease would be eliminated, and the discussion of our sub- 
ject simplified. Unfortunately, the word powers may mean either 
ability or authority, and is therefore ambiguous. The poverty of 
the vocabulary of our jurisprudence has often been lamented. We 
have in many cases only one word to express two or more different 
ideas —a misfortune which is aggravated, rather than mitigated, 
by the fact that in other cases we have several words to express 
only one idea, The ambiguity thus arising has been one of the 
most fruitful sources of uncertainty and confusion in our text- 
books and our judicial opinions. There may be some word in our 
legal vocabulary which, while capable of two meanings, is always 
used by lawyers in only one of those meanings. If there is such a 
word at the present day, only one thing can be said about it — the 
first lawyer who finds the other meaning more favorable to his 
client’s case will use the word in that other meaning in his next 
argument. Inasmuch, then, as the word powers may be used in 
the sense of ability or capacity as well as in that of authority or 
right, we are not surprised to find that it has been so used. “To 
deny,” says Mr. Morawetz,? “that corporations are able to enter 
into contracts and do frequently enter into contracts and do acts 
in excess of their chartered powers, is to deny an unalterable and 
self-evident fact.” As opposed to this, we have the language of Mr. 
Justice Gray in Central Transportation Co. v. Pullman Co.,? who 
says that a contract w/tra vires is unlawful and void ‘‘ because the 
corporation by the law of its creation is zwcapable of making it. 





1 Corporations, § 648. 2 Ib. § 649 8 139 U. S. 24 (1891). 
44 
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The objection to the contract is not merely that the corporation 
ought not to have made it, but that it cow/d not make it.” The 
question is, he continues, “whether the lease sued on is unlawful 
and void for want of legal capacity in the plaintiff to make it.” 
So also Lord Cairns in Ashbury Co. v. Riche:? “ The question is 
not as to the legality of the contract; the question is as to the 
competency and power of the company to make the contract.” ® 
Such language shows clearly that the question of the legal capa- 
city of the corporation as affecting the validity of its ultra vires 
acts is not to be determined simply by saying that corporations do 
enter into contracts in excess of their chartered powers, and that 
the sole objection to the validity of such contracts is their illegal- 
ity. A married woman at common law could enter into a contract 
in one sense ; she could sign, seal, and deliver a deed, but the deed 
was not her legal act, because she lacked legal capacity to contract. 
The corporation is a person by definition. Is the contractual 
capacity of this person general, like that of a natural person, or has 
the corporate person only partial or limited capacity? Chief Jus- 
tice Marshall thought that the corporation derived all its powers 
from the act creating it, and was capable of exerting its faculties 
only in the manner which that act authorized. The doctrine of 
special capacity has also found favor in some English cases.2 A 
learned writer ® in the Encyclopedia of the Laws of England,’ speak- 
ing of the sphere of corporate powers defined by the charter, says, 
“outside this sphere it is stricken with impotence.” The lan- 
guage of Mr. Justice Gray previously quoted has often been cited 
with approval, as, for example, by the Supreme Court of Illinois 
in a very recent case® which settled the law of that state in regard 
to ultra vires contracts. These citations show that the doctrine 
of special capacity is still entitled to respectful consideration. It 
is not, however, the prevailing view to-day, and in spite of the 
apparent authority in support of it, no dependence can be placed 
upon it. The objection to the doctrine is well stated by Sir Fred- 
erick Pollock ® as follows : “ All rights are in one sense creatures 
of the law, and it is in a special sense by creation of the law that 





1 139 U. S. 59, 60 (1891). 2 L.R.7 H. L. 653 (1875). 8 Ib. 672. 

* Head v. Providence Insurance Co., 2 Cranch, 127, 169 (1804); Bank of U.S. wv. 
Dandridge, 12 Wheaton, 64, 99 (1827). 

5 Pollock, Contracts, Appendix D. 

6 Mr. E. Manson. 

7 Vol. xii. p. 360. 

8 National Home Building Ass’n v. Bank, 181 Ill. 35, 45 (1899). 

® Contracts (2d Am. ed.), 121. 











ULTRA VIRES CORPORATION LEASES. 335 


artificial persons exist at all, But when you have got your artificial 
person, why call in a second special creation to account for its 
rights?” The view now generally accepted, therefore, is that the 
contractual capacity of a corporation is as extensive as that of 
a natural person ; that an act beyond the powers of a corporation 
is open to attack, not on the ground that it is impossible, but that 
it is illegal for the corporation to dothe act.1 An ultra vires lease, 
therefore, may be regarded simply as a corporate act which is ille- 
gal. Why is the act illegal, and what is the effect of the illegality ? 

The illegality of an w/tra vires act may rest on one of three 
grounds : — 

_ First. The act may be objectively illegal; that is, illegal for 
any person to do. 

Second. The corporation may be forbidden by statute to do the 
act. 

Third. Udtra vires acts may be illegal at common law, because 
regarded as injurious to the public welfare. 

In the case of an w/tra vires lease all three grounds of illegality 
may be present. If the corporation is under obligation to the 
public, as in the case of a railroad company, the alienation by 
lease or otherwise of property necessary to enable it to fulfil that 
obligation is clearly’an illegal act. Again, if a statute forbids the 
lease, either expressly or by implication, it is unlawful. The Eng- 
lish doctrine of the invalidity of «/tra vires acts of companies rests 
upon the construction placed by the House of Lords, in Ashbury 
Co. v. Riche,? on the provisions of the Companies Act. The 
court, in construing that act, held that it prohibited the making of 
any contract not authorized by the memorandum of association. 
The American doctrine on this point is clearly stated by Mr. Jus- 
tice Miller in Thomas v. Railroad Co.:* “Conceding the rule 
applicable to all statutes, that what is fairly implied is as much 
granted as what is expressed, it remains that the charter of the 
corporation is the measure of its powers, and that the enumeration 
of these powers implies the exclusion of all others.” * 

Apart from statute, however, is there any illegality in an ultra 
vires act? The ordinary answer to this question is in the affirma- 
tive. Ultra vires contracts are unlawful and void, it is said, on 
account of “the interest of the public that the corporation shall 





1 Ib.; Morawetz, Corporations, § 648; George Wharton Pepper, 9 HARVARD Law 
REVIEW, 255. 
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not transcend the powers conferred upon it by law.” This doc- 
trine has been so often reiterated by courts of the highest author- 
ity that it may seem presumptuous to question it. There are 
strong grounds, however, which cannot be set forth at length in 
this paper, for believing that the illegality of w/tva vires acts, in 
every case where the act is not objectively illegal, may be shown 
to rest upon an express or implied statutory prohibition of such 
acts.2. There is no stronger argument in support of this view than 
the different construction placed by the United States Supreme 
Court upon different provisions of the National Banking Act. A 
national bank is prohibited from lending money on real estate 
security, but a mortgage taken to secure such loans is enforce- 
able The bank is prohibited from transacting any business ex- 
cept such as is incidental and preliminary to its organization, until 
authorized by the comptroller of the currency. A lease made in 
violation of this provision is illegal and void. The same court has 
held, moreover, that the effect of an w/tra vires act is a matter of 
statutory construction, in regard to which the federal courts are 
bound by the decisions of the supreme court of the state creating 
the corporation.® 

On whatever grounds the illegality may rest, it is well settled 
that an w/tra vires lease is illegal, and that no action can be 


brought upon the lease as a contract by either party.® It is im- 
material in this connection whether it is the lessor or the lessee 
that lacks corporate power to make the lease ;’ although, if the 
lessee is a foreign corporation, the authorization of the lease by 
the legislature prevents either party from raising the question of 
its illegality.8 In some jurisdictions, however, if the lessee has 





1 Central Transportation Co. v. Pullman Co., 139 U. S. 24, 48 (1891); McCormick 
v. Market Bank, 165 U. S. 538, 550 (1897); De La Vergne Co. v. German Savings 
Institution, 17 5 U.S. 40, 59 (1899). 

2 Riche v. Ashbury Co., L. R. 9 Ex. 224, 264 (1874). 

8 National Bank v. Matthews, 98 U. S. 621 (1878). 

* McCormick v. Market Bank, 165 U. S. 538 (1897). 

5 Sioux City R. Co. v. North American Trust Co., 173 U. S. 99, 112 (1899). 

6 Thomas v. Railroad Co., ror U. S. 71 (1879); Pennsylvania R. v. St. Louis, 
etc. R., 118 U. S. 290 (1886); Oregon Railway & Navigation Co. v. Oregonian Rail- 
way Co., 130 U. S. 1 (1889); Central Transportation Co. v. Pullman Co., 139 U. S. 
24 (1891); McCormick v. Market Bank, 165 U. S. 538 (1897); Brunswick Gaslight 
Co. v. United Gas Co., 85 Me. 532 (1893). “It has been uniformly held that there 
could be no recovery on the lease itself.” Brown, J.,in De La Vergne Co. v. German 
Savings Inst., 175 U. S. 40, 59 (1899). 

7 Pennsylvania R. Co. v. St. Louis, etc. R., 118 U. S. 290 (1886); St. Louis, etc. 
R. Co. v. Terre Haute, etc. R. Co., 145 U. S. 393 (1892). 

8 Boston, Concord, etc. R. Co. v. Boston & L. R. Co., 65 N. H. 393 (1888). 
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occupied the premises under the lease he is liable for the rent.} 
This liability is said to rest upon estoppel. Such an application 
of the doctrine of estoppel has been often repudiated by the 
United States Supreme Court,? and there is a tendency to aban- 
don it in some of the states where it previously prevailed. An 
analysis of the nature of estoppel shows clearly that the doctrine 
can have no application to w/tra vires acts. Estoppel is analogous 
to contract. In contract, responsibility springs from the promise 
acted upon by the promisee. In estoppel, responsibility springs 
from the representation of fact acted upon by the party claiming 
the estoppel. If we take the position that the invalidity of an 
ultra vires act is due to lack of corporate capacity, we are con- 
fronted with the principle that estoppel cannot affect contractual 
capacity as determined by personal status.* One who cannot be 
bound by a contract cannot be estopped from setting up the in- 
validity of that contract, as the cases of infants and married 
women show. On the other hand, if we regard an ultra vires act 
as illegal, we cannot escape the rule that there can be no estoppel 
against the law. If it is illegal for the corporation to do an ultra 
vires act, the act cannot be validated by the representation of the 
corporation itself. Instead of relying on an erroneous application 
of the doctrine of estoppel, it would be far more satisfactory if the 
courts which object to what Mr. Thompson,® with unnecessary 
asperity, calls “the abominable doctrine of w/tra vires,’ would 
simply say that the violation of the law by a corporation which 
exceeds its charter powers is an irrelevant issue except in a direct 
proceeding by the state against the corporation. Nevertheless, 
the supposed harshness of the rule making all uw/tra vires acts 
illegal has often induced courts to sustain the validity of such acts 
at the expense of strict logic. Such a result is an unsatisfactory 
compromise between the theory that «/tra vires contracts are void 
for illegality, and the theory that the illegality of such contracts is 
irrelevant in actions between private persons. Any real hardship 
from the application of the strict rule of illegality may be obviated 





1 Camden, etc. R..v. May’s Landing, etc. R., 48 N. J. 530 (1886); Corpus Christi 
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(1896). 
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by holding the officers of the corporation personally liable for 
breach of warranty of their authority to bind the corporation, as 
they have recently been held liable by the supreme court of Illi- 
nois in a case! where an w/tra vires lease had been held void. 

The lease being void for illegality, what remedy has the lessor 
if the lessee refuses to perform the covenants of the lease? Since 
the lessor has no contractual rights, he is to recover, if at all, 
against the lessee, upon equitable grounds; either on an implied 
assumpsit at law, or by filing a bill in equity for an accounting, as 
the case may be. There is a broad principle of equity, sometimes 
called the doctrine of unjust enrichment, that where one obtains 
property from another under a supposed contract, he cannot repu- 
diate the contract and at the same time keep the property without 
paying anything for it. This quasi-contractual obligation on the 
part of the lessee to pay for what he has received under the lease, 
which in 1885 Mr. Justice Miller? said admitted of doubt, is now 
definitely established by the decision of the United States 
Supreme Court in the case of Pullman Co. v. Central Transporta- 
tion Co.,8 rendered in 1898. There is only one possible objection 
to recovery by the lessor for the use and occupation of the pro- 
perty on quasi-contractual grounds, an objection which has been | 
pointed out by Mr. Pepper.* 

It is this: — That an w/tra vires contract is illegal, and that the 
maxim 7 pari delicto potior est conditio defendentis must prevent a 
recovery, even for the benefits actually conferred. The effect of 
this maxim and the inconsistency displayed in its application are 
hereafter considered. Hitherto, only one court which has treated 
an ultra vires lease as illegal seems to have refused the lessor recov- 
ery on quasi-contractual grounds, merely on account of the illegal- 
ity. The Supreme Court of Ohio in one case,’ it is true, held that 
there could be no recovery for the value of goods delivered under 
an w/tra vires contract, but that was on the ground merely that the 
delivery was voluntary, with full knowledge of the facts. The Su- 
preme Court of New York,® however, in 1872, held that the maxim 
in part delicto prevented a recovery by the lessor for use and occu- 
pation under an w/tra vires lease. Such an application of the 
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maxim is not without support in other cases of quasi-contractual 
actions ;/ but the maxim is an arbitrary one, and the rule allowing 
a recovery on equitable grounds for benefits received under an 
ultra vires lease has the weight of reason, as well as of authority, 
in its favor.” 

The very great importance of the difference between allowing 
recovery on the contract, and allowing recovery on the theory of 
quasi-contract, is shown by the case of Pullman Co. v. Central 
Transportation Co., already cited. The Central Co. had leased to 
the Pullman Co. for ninety-nine years its entire plant and personal 
property, together with its contracts and patents. For fifteen years 
the lessee carried out the terms of the lease. After that time the 
lessee refused to pay the rent, and set up that the lease was w/tra 
vires on the part of the lessor. In an action brought to recover 
the rent, the defence of w/tra vires was sustained, and the lease 
declared illegal and void. The lessee then filed a bill to enjoin the 
bringing of suits for the collection of rents, and the lessor filed a 
cross-bill for an accounting of what the lessee had received under 
the lease. The Supreme Court sustained the lessor’s cross-bill in 
an opinion which shows clearly the grounds on which the lessor is 
allowed to recover. The lease in that case was of personalty 
which had substantially disappeared in use. The Supreme Court 
allowed the lessor to recover the value of the cars, etc., transferred 
under the lease, at the time of the repudiation of the lease by the 
lessee, together with the cash received under the lease by the 
lessee, and interest thereon from the time of the repudiation of 
the lease. No recovery was allowed for the contracts or patents, 
because they had expired by lapse of time before the repudiation of 
the lease ; nor for the use of the property transferred, or the earn- 
ings of such property in the hands of the lessee, because the rent 
paid prior to the repudiation of the lease was treated as full com- 
pensation for the use of the property under the lease. As millions 
were involved in this case, the decision as to the measure of re- 
covery is of particular importance. The rule clearly established 
by the case is, that if the lease is of personalty, the lessor’s right 
to recovery is limited to the value of the property transferred under 
the lease remaining in the hands of the lessee at the time the 
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lease is repudiated ; to which interest from that date must be 
added. The case does not decide what is thc measure of recovery 
where the lease is of real estate. From the principles laid down 
in the opinion, however, and supported by other authorities, it 
seems that the lessor should recover from the lessee the value of 
the use and occupation of the land from the time of the repudia- 
tion of the lease. 

It is commonly said that an w#/tra vires lease is void. That the 
lease is void as a contract, we have already seen. Is it also void 
as a conveyance? This question cannot be satisfactorily answered 
in the present state of the law. There are many decisions, but 
they cannot be harmonized. Two general principles governing 
ultra vires conveyances are fairly well established. One is that a 
conveyance of property is not subject to attack on the ground that 
the contract leading to the conveyance or contained in it is illegal. 
This rule has often been applied to corporation cases in decisions 
holding that the right of the corporation to make or accept a 
conveyance under its charter is not a question which can affect 
the title to the property.?, The act of the corporation in making 
or accepting the conveyance in violation of its charter simply sub- 
jects its charter to forfeiture. The second rule involves a limita- 
tion of the first. It is that in case property conveyed is subject 
to a public use, like a railroad, the conveyance is void on account 
of the injury to the public, unless the conveyance is sanctioned by 
the state.® 

On principle, therefore, one might say that a corporate lease 
is valid as a conveyance, although w/tra vires ; unless the lease is 
of a railroad or other property burdened with any duties to the 
public, when it is void. The authorities, however, do not permit 
of such clear generalizations. We must inquire in every case 
whether any legal effect has been given to the lease by the courts. 

The first question that naturally arises, assuming the lease to 
be void, is, How can the lessor regain possession of the property 
demised after the lessee has entered thereon? If the lease is void 
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the lessor’s rights are in no way affected by it. Therefore the 
lessor still has both right of property and right of possession. It 
would seem, therefore, that the lessor might regain possession of 
the property by the simple process of reéntry. This was the posi- 
tion taken by the lessor in the case of the American Union Tele- 
graph Co. v. Union Pacific Railroad Co.!_ In that case the lessor, 
a railroad company, had made an w/tra vires lease of its telegraph 
lines to the telegraph company, for which it received value. 
Fourteen years afterward the lessor undertook to rescind the 
lease on its own motion and to resume possession and control of 
the property, on the theory that the lease was void. The Circuit 
Court, McCrary, J., enjoined this action of the lessor. The court 
admitted the right of the lessor to rescind the lease, but said : 
“The right of rescission does not justify the railroad company in 
taking possession except by lawful means. A party who is in 
actual possession of the property, claiming under color of title, 
is not to be ousted except by means provided by law, and such 
possession the court will protect by injunction from disturbance 
by any other means.’ The lessor was given leave to file a cross- 
bill tendering a return of the consideration and praying for a 
cancellation of the lease. In other cases? involving the same 
questions, the lessor was enjoined from interfering with the 
lessee, because the latter had expended money on the property, 
so that the court regarded the lessor and the lessee as joint own- 
ers. These cases support the view that an w/tra vires lease of 
property burdened with public duties is not absolutely void be- 
cause w/tra vires, but gives the lessee who enters under it a right 
of possession which can only be taken away by proper legal pro- 
ceedings. On the other hand, where the lessor had taken posses- 
sion of the property, and had filed a bill for the rescission of the 
lease, Foster, J.,3 refused to dissolve an injunction which the 
lessor had obtained against the lessee’s interference with the pro- 
perty. To reconcile the decision of Judge Foster with that of 
Judge McCrary is a difficult task. 

Again, in a Tennessee case, Mallory v. The Hanaur Oil Works,’ 
decided in 1888, there was an ultra vires contract by which four 
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corporations turned over to certain trustees for three years all their 
property. One of the corporations subsequently repudiated the 
agreement and brought an action of unlawful detainer. The court 
held the agreement to be wdiva vires, and restored the property to 
the plaintiff. On general principles it would seem that if an action 
of unlawful detainer can be sustained by the lessor, a right of 
reéntry, at least by peaceable means, is to be implied. It is to be 
noted that in the Tennessee case the lease was made by an ordi- 
nary business corporation, so that, on principle, one might expect 
it to be upheld; while in the case of the Telegraph Co. above 
cited the lease was a conveyance of property burdened with public 
duties, which, on principle, might be regarded as absolutely void. 
Although the courts are likely to deny to the lessor the right to 
recover property demised by its own act, the statement has often 
been made, as in the case of the Telegraph Co. above cited, that 
the courts will restore to the lessor the property demised by an 
ultra vires lease. As in the case of the Telegraph Co. the lessor 
was given leave to file a cross-bill tendering a return of the consid- 
eration and praying for a cancellation of the lease, so in the case 
of the Memphis and Charleston Railroad Co. v. Grayson,! decided 
by the Supreme Court of Alabama in 1890, the right of the lessor 
to file a bill for the cancellation of the lease was distinctly upheld. 
Even Mr. Justice Gray, who has since taken the strongest ground 
against relieving the lessor from an tra vires lease, said in 1890, 
in the case of the Central Transportation Co. v. Pullman Co.: 
“The courts, while refusing to maintain any action upon the 
unlawful contract, have always striven to do justice between the 
parties, so far as could be done consistently with adherence to law, 
by permitting property or money, parted with on the faith of the 
unlawful contract, to be recovered back.” * Other language by emi- 
nent judges might be quoted in support of this view. Mr. Justice 
Miller said in 1886: ‘“ The courts have gone a long way to enable 
parties, who had parted with property or money on the faith of such 
contracts, to obtain justice by recovery of the property or the money 
specifically.” ? So in the case of Pullman Co. v. Central Transpor- 
tation Co., Mr. Justice Peckham, speaking of the liability of the les- 
see for property received under an w/tra vires lease, said that such 
“liability is based only upon an implied promise to return or make 
compensation therefor. This implication of a promise would not 
arise until one or the other party chose to terminate the lease.” * 


1 88 Ala. 570. 2 139 U.S. 24, 60. 
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In the case of ultra vires leases of railroad companies and other 
similar corporations, there is high authority for saying that there is 
not only a right on the part of the lessor to claim rescission of the 
lease, but a positive duty. In the well-known case of Thomas v. 
Railroad Co.,! decided by the United States Supreme Court in the 
October term, 1879, a railroad company had made an w/tra vires 
lease of its road to another company. The lessor resumed posses- 
sion of the property before the expiration of the lease, and the 
lessee brought an action for damages on account of the refusal of 
the lessor to arbitrate as to the value of the unexpired term of the 
lease. The lease contained a provision for arbitration in case of re- 
sumption of possession by the lessor. The Supreme Court of the 
United States, in an opinion by Mr. Justice Miller, held that the con- 
tract sued upon was forbidden by public policy. “ Having entered 
into the agreement,” says Justice Miller, “ it is the duty of the com- 
pany to rescind or abandon it at the earliest moment. This duty 
was independent of the clause in the contract which gave them the 
right to do it.” This statement of Mr. Justice Miller’s was odzter 
dictum, but has often been cited with approval. 

The positive language used in this case was reiterated by the 
same judge in 1886 in the case of the Pennsylvania Co. v. St. 
Louis, etc. Railroad Co.? Mr. Justice Miller’s opinion on this point 
has often been quoted,® and seems to have been generally accepted 
as a correct statement of the law; and in the latest book on cor- 
porations, the seventh volume of Mr. Thompson’s Commentaries,* 
published in 1899, the continuing duty of rescission by the lessor, 
in the case of an w/tra vires lease by aso-called public corporation, 
is emphatically set forth. The reason for this doctrine is obvious. 
If the lease is void because it is injurious to the public interest, 
then the public interest is best promoted by a rescission of the lease ; 
which the lessor ought to seek, and which the courts, of course, ought 
to grant. This apparently reasonable doctrine, however, has been 
rejected by the Supreme Court of the United States. In the case 
of the St. Louis, etc. Railroad Co. v. Terre Haute, etc. Railroad 
Co.,° decided in 1892, the plaintiff had leased its railroad to the de- 
fendant for nine hundred and ninety-nine years. The lessee had 
been in possession, paying the stipulated rent for seventeen years 
without taking any steps to rescind the lease, when the lessor filed 
a bill for the cancellation of the lease and the restoration of the 
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property, on the ground that the lease was illegal and that the par- 
ties were im pari delicto, The reasoning of Mr. Justice Miller 
proved insufficient to overcome the force of the maxim, i” pari 
delicto potior est conditio defendentis. Now, whatever may be the 
value of legal maxims, they cannot be accepted as the safest pre- 
mises from which to draw conclusions. A legal maxim is always a 
generalization and is usually expressed in a more or less attractive 
form. Unfortunately, our law is made up of particular cases from 
which generalizations can only be drawn with the greatest care. 
The more glittering the generalization, therefore, the greater the 
probability of its inaccuracy. Wise saws are good companions, but 
poor substitutes for modern instances. Of all the legal maxims 
which have confused instead of simplifying the law, there is none 
more troublesome than this old saw, 7 pari delicto pottor est conditio 
defendentis. The general meaning of the maxim is clear. Not 
only will a court refuse to enforce an illegal contract, but it will 
also take into account the illegal conduct of the parties when either 
appeals for any relief in connection with the illegal transaction, 
and if it sees fit, will leave the parties where it finds them. In 
many cases, of course, this is sound public policy, but we have 
never been able to reach any satisfactory and consistent conclu- 
sions as to the extent to which this maxim should be applied. 
There is one qualification in the maxim itself — it does not apply 
unless the parties are 7x pari delicto. Therefore, if one party is 
induced by the fraud or duress of the other to enter into an illegal 
contract, his case is not affected by the maxim.! In a New Hamp- 
shire case, decided in 1890, Manchester, etc. Co. v. Concord Rail- 
road Co.,? the court held that a railroad company which had leased 
its road to another was not zz part delicto with the lessee company. 
In the case of the St. Louis Railroad v. Terre Haute Railroad, the 
United States Supreme Court held that the lessor and the lessee 
companies were zz pari delicto. It is difficult to understand the 
reasoning of the New Hampshire court in this regard, or to see 
how there can be any legal difference in the iniquity of the lessor 
and the lessee companies. Certainly the United States Supreme 
Court has shown no disposition to weigh the respective demerits of 
the parties to an w/tra vires railway lease. 

Another limitation upon the maxim zz pari delicto has been 
suggested by Mr. Keener,® who says that “if the illegality is 
malum prohibitum merely, the plaintiff can, so long as the contract 
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remains executory, disaffirm the contract and recover the money 
paid or property delivered thereunder.” This exception is. also 
upheld by Mr. Pepper.! The exception, however, is of uncertain 
authority and of more uncertain application. According to Sir 
William Anson,? the law cannot be said to be satisfactorily settled 
on this point. He and Mr. Leake ® agree that where the illegal 
contract has been partly performed, the maxim in pari delicto 
applies, and there is American authority to the same effect. Mr. 
Keener and Mr. Pepper, however, appear to take the opposite 
view. The whole trouble, both in regard to the maxim and in 
regard to the exception, springs from one source. In considering 
the question of illegality as affecting the rights of the parties to a 
given case, the object of the court is to protect the public interest. 
Its inquiry, therefore, ought to be, what method of dealing with 
the present situation will best tend to prevent the injurious results 
to the public which are supposed to flow from every illegal trans- 
action. In many cases, if the court were to grant rescission of 
the transaction, it would interpose the most effective barrier 
against the consequences of the illegal act. There is excellent 
authority for saying that the decisions of the courts in reference 
to such illegal transactions, where the question does not arise on 
the illegal contract itself, should be determined by the practical 
consequences of the decision.2 Mr. Justice Story,® in discussing 
the maxim 7” pari delicto, says: “ But in cases where the agree- 
ments or other transactions are repudiated on account of their 
being against public policy, the circumstance that the relief is 
asked by a party who is particeps criminis is not in equity mate- 
rial. The reason is that the public interest requires that relief 
should be given, and it is given to the public through the party.” 
This reasoning of Mr. Justice Story was deemed conclusive by the 
Supreme Court of New York,’ and is not answered by the opinion 
in St. Louis Railroad v. Terre Haute Railroad. A Texas court, 
in following that opinion, answers Story’s statement of the law by 





1 g HARVARD LAw REV. 257; 2 American Law Reg. (N. S.) 296. 

2 Contracts (8th ed.), 217. 

8 Digest of Contracts, 673. 

4 Singer Mfg. Co. v. Draper, 52 S. W. 879, Tenn. (1899). 

5 Block v. Darling, 140 U. S. 234 (1891); New Castle Northern R. v. Simpson, 21 
Fed. Rep. 533, 537 (1884); Tate v. Commercial B’l’d’g Ass’n, 33 S. E. 382 (1899), 
Va.; Story, Equity Jur. § 298. 

6 Equity Jur. § 298. 

7 Union Bridge Co. v. Troy, etc. R., 7 Lans. 240 (1872). 
8 145 U. S. 393. 
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saying: “Where the plaintiffs’ conduct should preclude them 
from attacking such a transaction for their private advantage, 
they should not be allowed to represent the public interests which 
they have sacrificed, and to determine for themselves when and 
how they should be set up. Here the illegal thing consists in the 
parting with the control of the road.” 1 This answer is unsatis- 
factory. The illegality of the lessor’s conduct consists not merely 
in parting with the control of the road, but in its continual refusal 
to perform its duties to the public, and the attempt of the lessor 
to resume the performance of its duties is one which the courts 
would naturally be expected to encourage. The fact is, altogether 
too much importance has been attached to the arbitrary maxim zz 
pari delicto. The courts, in striving to avoid the consequences of 
that maxim by making exceptions thereto, often avoid the Scylla 
of injustice only to wreck their legal theories on the Charybdis of 
inconsistency. The trouble is that, in attempting to protect the 
public interest, the courts have attempted to draw distinctions with 
reference to the previous conduct of the parties, instead of with 
reference to the probable or natural effect of the decree asked for 
upon the public welfare, and such distinctions have proved impos- 
sible of satisfactory or consistent application. The more exten- 
sive the comparison of the cases in which the maxim 7” pari delicto 
has been applied,? the clearer becomes the impossibility, in this 
country at least, of reaching any satisfactory general conclusions 
from the maxim. Thus, it is generally understood that in a case 
where the maxim zz pari delicto applies, there can be no recovery 
for benefits conferred on the theory of an implied contract.2 In 
the case of an w/tra vires lease, the maxim i” pari delicto, accord- 
ing to the decisions of the United States Supreme Court, «vill pre- 
vent a decree of rescission, even of the executory portion of the 
lease, so long as the lessee does not violate the provisions of the 
lease ; but the maxim does not prevent a recovery on quasi-con- 
tractual grounds for the use and occupation of the premises under 
the lease, —an inconsistency which was pointed out some years 
ago by Mr. Pepper. It is a poor maxim, however, that does not 





1 Olcott v. International, etc. R., 28 S. W. 728 (1894), Tex. Civ. App. 

2 Cf. Brooks v. Martin, 2 Wall. 70; Planters’ Bank v. Union Bank, 16 Wall. 483; 
Block v. Darling, 140 U. S. 234; Spring Co. v. Knowlton, 103 U. S. 49; Herman z. 
Jeuchner, 15 Q. B. D. 561; Re Great Berlin Stbt. Co., 26 C. D. 616; Kearley a. 
Thompson, 24 Q. B. D. 742; Kirkpatrick v. Clark, 132 Ill. 342; St. Louis, etc. R. v. 
Terre Haute, etc. R., 145 U. S. 393; Union Bridge Co. v. Troy, etc. R., 7 Lans. 240. 

8 2 American Law Reg. (N. S.) 306. 

# Ib. 296. 
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work both ways; and this same maxim led the Supreme Court of 
New York! to exactly the opposite conclusion, namely, that the 
court ought to rescind the lease upon the application of the lessor, 
but that it ought to award the lessor no compensation for the use 
and occupation of its property. Both these opposite conclusions 
are entitled to respect ; but they do not increase one’s respect for 
the arbitrary maxim on which both are founded ; and they show 
clearly the necessity of some restatement of the lawas to the effect 
of the illegality of a contract on other legal relations of the parties 
to that contract. 

The maxim 7 pari delicto is not in any case a bar to the equi- 
table rescission of the lease as against stockholders in the lessor 
corporation who have not assented to or ratified the lease. ‘Any 
ultra vires act of the corporation is an infringement of the equita- 
ble rights of the non-assenting stockholders. A corporation may 
sue to rescind such act, as the representative of the injured stock- 
holders,? and if it refuses to sue, such stockholders may file a 
stockholders’ bill for rescission,? making the corporation a party 
defendant. If, however, the rights of the dissenting stockholders 
are barred by laches or any other defence, neither they nor the 
corporation can file a bill for rescission ;* unless the corporation 
itself is given that right on grounds of public policy.° The maxim 
in pari delicto does not, it seems, prevent rescission of the con- 
tract in any case where the corporation sues in a representative 
capacity, as in the case of the trustees of a charitable fund,® or in 
the case of a municipal corporation.’ 

If a court will not entertain a bill in equity for the rescission of 
an ultra vires \ease, it is probable that it will also refuse to enter- 
tain an action at law for the recovery of the property. This does 
not necessarily follow, however. The maxim zm pari delicto oper- 
ates as a bar to the plaintiff's recovery, it is commonly said, only 
where the plaintiff is compelled to establish his case by proving 
that he himself has acted illegally. In the case of a bill in equity 





1 Union Bridge Co. v. Troy, etc. R., 7 Lans. 240 (1872). 

2 Great Northwestern Central R. v. Charlebois, 1899, A. C. 114 (P. C.); Olcott v. 
International, etc. R., 28 S. W. 728 (1894), Tex. Civ. App. 

8 Board of Commissioners v. Lafayette, etc. R., 50 Ind. 85 (1875). 

4 St. Louis, etc. R. v. Terre Haute, etc. R., 145 U. S., 393 (1892); Boston, Con- 
cord, etc. R. v. Boston & Lowell R., 65 N. H. 393 (1888); Olcott v. International, etc. 
R., 28 S. W. 728 (1894), Tex. Civ. App. 

5 Memphis, etc. R. v. Grayson, 88 Ala. 570 (1890). 

6 Auburn Academy v. Strong, Hopk. Ch. 278 (1824). 

7 Detroit v. Detroit City R., 56 Fed. Rep. 868, 892 (1893). 
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to rescind an ultra vires lease, the illegality must appear in the bill 
itself. If, however, the lessor brings an action of ejectment, or of 
forcible entry, against the lessee, it seems unnecessary for the 
plaintiff to offer the lease in evidence. The plaintiff is not seeking 
to recover on the lease, but on the ground of ownership of the 
property to which the lessee has no title or right of possession. If, 
then, the plaintiff establishes his ownership and the defendant’s 
ouster, the plaintiff has made a prima facie case. If the ultra vires 
lease is treated as a valid conveyance, it is, of course, a sufficient 
defense to the lessee; but if the lease be held void as a convey- 
ance, the only ground on which it is admissible as evidence for 
defendant is that public policy requires the admission of the lease 
in order to prevent the wicked plaintiff from obtaining any assist- 
ance from the courts. Unless the lease should be unnecessarily 
introduced in evidence by the plaintiff, the plaintiff's case does not 
rest upon the illegal lease, and he might perhaps recover in spite 
of the maxim 7x pari delicto. Recovery in an action at law for un- 
lawful detainer has been allowed the lessor in Tennessee.! A Texas 
court, however, has held that the lessee may set up the illegality of 
the lease as a defence, even though the lessor is able to make a 
prima facie case without showing any illegality in the transac- 
tion.2? Mr. Justice Gray, in St. Louis Railroad v. Terre Haute Rail- 
road,’ said that where the lessee does not repudiate the lease, the 
case is one in which “the court will not disturb the possession of 
the property that has passed under the contract, but will refuse to 
interfere as the matter stands.’ * - On the other hand, in the later 
case of Pullman Co. v. Transportation Co.,® Mr. Justice Peckham 
said that “ the use of the property is lawful as between the parties so 
long as the lease was not repudiated by either,” ® implying that the 
lessor as well as the lessee had a right to repudiate the lease. All 
that the case of St. Louis Railroad v. Terre Haute Railroad decides 
is that a court of equity will not grant relief to the lessor so long as 
the lessee does not repudiate the lease. The right of the lessor 
to repudiate the lease and assert his original rights in a court of 
law has not yet been determined by the Supreme Court of the 
United States ; although Mr. Justice Gray’s opinion is opposed to 
the recognition of such a right. Whether the lessor can rescind 
the lease or not, it seems that in guo warranto proceedings by the 





1 Mallory v. Hanaur Oil Works, 86 Tenn. 598 (1888). 
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state, the lease may be declared void;! and the making of the 
lease has been held an offence so grave as to warrant the forfeiture 
of the corporation charter.? 

What has been said previously with reference to the recovery 
of the demised property by the lessor refers only to the case 
where the lessor seeks to repudiate the lease. We have now to 
consider the result where the lease is terminated by lapse of time 
or by breach of condition. It is probable that the lessor has the 
same right to recover the property upon the termination of an 
ultra vires lease, or upon a breach of condition of such lease by 
the lessee, that it would have if the lease were valid. In a case 
in the Supreme Court of Washington, Hall, etc. Co. v. Wilber,? 
decided in 1892, the lessor brought an action for unlawful detainer 
against the lessee, who had refused to pay his rent. The com- 
plaint set out the lease, and lack of corporate power in the lessor 
to make the lease was held to be no defence to the action. The 
Supreme Court of the United States, in the case of St. Louis Rail- 
road v. Terre Haute Railroad,‘ clearly intimated that the recov- 
ery of the property, which was refused the lessor in that case, 
would be allowed if the lessee repudiated the lease. So, in the 
case of Pullman Co. v. Transportation Co.,® Mr. Justice Peck- 
ham’s statement that the use of the property was lawful as be- 
tween the parties so long as the lease ‘was not repudiated by 
either, implies that upon breach of condition by the lessee such 
use would become unlawful. On the other hand, there is a case 
decided by the Circuit Court of Appeals for the sixth circuit,® in- 
volving an application of the maxim i” pari delicto which it is 
difficult to reconcile with any of the other cases. In that case, 
the Merz Capsule Company had entered into an wltra vires con- 
tract. In pursuance of this contract, this company conveyed its 
property to the United States Capsule Company, taking back a 
lease of the premises for a few weeks. After the expiration of the 
lease the lessee continued in possession, and refused to surrender 
possession to the lessor, at the same time tendering back what it 
had received from the lessor, and demanding complete rescission. 
The lessor thereupon entered upon the premises and undertook to 





1 State v. Atchison, etc. R., 24 Neb. 143 (1888). 
2 Eel River R. v. State, 57 N. E. 388 (1900), Ind. 
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remove the machinery, and the lessee filed a bill praying that the 
ultra vires contracts and conveyances should be cancelled, and 
the lessor enjoined from interfering with the lessee’s possession. 
The lessor filed a cross-bill, setting up the instruments in question 
as legal instruments, and praying for specific performance of the 
agreements therein contained. The cross-bill was dismissed and 
a decree entered under the original bill, quieting title in the lessee, 
and enjoining the lessor from the commission of trespass. This 
decree was affirmed by the Circuit Court of Appeals. The court 
quoted the language of Mr. Justice Gray in St. Louis Railroad v. 
Terre Haute Railroad:! “If the contract is illegal, affirmative 
relief against it will not be granted at law or in equity unless the 
contract remains executory.” The court went on to say: “The 
contract in the case at bar between parties zz pari delicto is ina 
large degree still executory.” Now, in the case of St. Louis Rail- 
road v. Terre Haute Railroad, only seventeen years of the nine 
hundred and ninety-nine year lease had elapsed, yet the Supreme 
Court refused the lessor rescission as to the remaining part of the 
term. In the case of McCutcheon v. Capsule Co., the complain- 
ant had in the first place executed a deed to the defendant, which, 
according to the decisions of the Supreme Court, transferred the 
title to the property to the defendant, and had also taken back a 
lease from the defendant, which had expired. Yet after all this 
had been done, the court held that the transaction was so far er- 
ecutory as to entitle the complainant to relief, in spite of the maxim 
in part delicto. 

A few points with reference to the effect of an w/tra vires lease 
upon the rights of third parties remain to be mentioned. One 
rule well established is that the lease cannot relieve the lessor 
corporation of any duties imposed upon it by law; so that a rail- 
road company, leasing its road without legislative sanction, re- 
mains responsible for the proper operation of the road.2,_ Another 
rule is that the invalidity of the-lease does not affect any obliga- 
tion assumed by the lessee, as carrier, warehouseman, or other 
bailee. Another possible collateral effect of the doctrine of a/tra 
vires is shown in the case of Great Northern Railroad v. Eastern 
Counties Railroad. The plaintiff in that case had an agreement 
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with the defendant by which the defendant allowed the use of its 
lines to connect plaintiff's lines with those of a third railroad, 
which had been practically leased by the plaintiff under an w/tra 
vires agreement. The plaintiff sought an injunction to prevent 
the defendant from interfering with the free passage of the plain- 
tiff over the defendant’s lines to the leased railroad. The court 
refused the injunction on grounds of public policy. 

The results of the foregoing examination of the authorities may 
be summed up as follows : — 

1. The lease as a contract is void, and no action can be brought 
upon it ; except in those jurisdictions where the defence of u/tra 
vires is excluded in actions on contracts fully or partially executed, 
on the alleged ground of estoppel. 

2. The lessor is entitled to compensation for the use of its pro- 
perty under the lease, the amount of such compensation being 
determined by equitable principles. 

3. An wltra vires lease by an ordinary business corporation, to 
which all the stockholders assent, may be upheld on general prin- 
ciples as a valid conveyance of the property; but the law is un- 
certain. 

4. An ultra vires lease of a railroad, or other property burdened 
with duties to the public, on principle might be regarded as void. 
So far as the obligations of the lessor to the public are concerned, 
the lessor is relieved of no obligation by the lease ; but as between 
the lessor and the lessee, the relative rights of the parties cannot 
at present be clearly defined, on account of the uncertainty as to 
the application of the maxim 72 pari delicto, and of the greater 
uncertainty whither the courts will be carried by public policy — 
once called an unruly horse, but at the present day displaying the 
even more unruly disposition of an automobile. It seems, how- 
ever, that the lessor may not forcibly dispossess the lessee ; and 
it is uncertain, in the federal courts, at least, whether the lessor 
has any remedy for the recovery of the property, so long as the 
lessee observes the conditions of the lease. ) 

5. If there is a breach of condition of the lease, as in the case 
of repudiation by the lessee, the lessor seems to have the same 
right to recover the property that it would have in the case of a 
breach of condition in a valid lease. 

There are two theories with reference to the nature of law, each 
upheld by able advocates. One is that the law is a collection of 
principles which are illustrated by the decisions of the courts. 
The other is that law is a natural science ; and that its principles 
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are to be ascertained by studying the actions of courts, as the 
principles of physiology are ascertained by studying the action of 
living organisms. Whether one regards judicial decisions as the 
foundation of legal principles, or as mere illustrations of those 
principles, it must be conceded that the law of corporations at the 
present time suffers from an embarrassment of riches. We have 
more “ principles” and more decisions than we can harmonize into 
a system of corporation law. The conflict of opinion and of au- 
thority on one question only has been shown in this paper. That 
conflict will necessarily continue during the formative period of 
corporation law, until, by the survival of the fittest, harmony of 
theories and decisions is obtained, and the law of corporations, 
following the example of the law of real property, becomes crys- 
tallized into a system of fixed rules, alterable only by legislation. 
Edward Avery Harriman. 
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FROM JOHN AUSTIN TO JOHN C. HURD. 


A FEW WORDS ON THE NATURE AND LIMITATIONS OF POLITICAL 
SOVEREIGNTY — ESPECIALLY WITH REFERENCE TO THE UNITED 
STATES. 


ETWEEN the lives of John Austin and John C. Hurd — 
whose associated names give the heading to this paper — 
there is a certain interesting parallelism. Hurd, the American, 
like Austin, the Englishman, was educated for the bar, possessed 
high legal attainments, but was never able sufficiently to master 
his peculiarities of temperament to practise his profession. He 
was graduated from Yale in 1836, passed his early manhood in 
study and travel, and in 1858 published his first book, The Law 
of Freedom and Bondage —a juristical treatise suggested by the 
existence of slavery in the United States. The book met with 
appreciation from scholars, but won no favor with the general 
public; and it was not until 1878, twenty years later, and while 
Mr. Hurd was absent in Japan, that Yale College, awakening to 
the genius of her author-graduate, conferred upon him the degree 
of Doctor of Laws. In 1881 Mr. Hurd published his second book, 
the most important of his life, entitled The Theory of our National 
Existence. This work, like its predecessor, was accorded no gen- 
eral recognition, and in so far as recognized at all was misunder- 
stood. In sheer desperation at his ill luck in making himself intel- 
ligible, Mr. Hurd in 1888 printed anonymously a little volume 
entitled The Century of a Revolution, in which he sought in rough 
and ready phrase to gain at least the ear of American readers. 
His final word was uttered in a scholarly and temperate pam- 
phlet, The Union State, printed in 1890, just two years before 
his death. 

As a result of the reading of The Theory of Our National Exist- 
ence, a copy of which I chanced one day to pick up in the library 
of the Iowa State University, I wrote to Mr. Hurd, and soon 
received a reply in which he said: “It is most gratifying to me 
to learn that I have one more reader for The Theory. I should 
perhaps say one reader who will speak of reading it ‘with much 
intellectual stimulus and pleasure.’ As to your main inquiry, ‘to 
what extent Mr. Hurd’s views have gained acceptance in this 
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country,’ I can say most decidedly that the views which I intended 
to set forth have not, so far as I know, been accepted by any one.” 
Having occasion to go East in 1889, I sought out Mr. Hurd. I 
found him living quietly in Boston, a stately gray-haired man, of 
the fine old school of manners in which Austin himself had been 
bred, kind-hearted and surrounded by well beloved books. He 
was careful to give no outward sign, but I suspect that there were 
hours when he felt that he was intellectually out of touch with his 
generation — that he, like Austin, had been born, so to speak, “out 
of time and place.” 

But the parallelism between Austin and Hurd, with which it is 
proposed here to concern ourselves, is one of ideas and not of per- 
sonal history. Both men dealt with the subject of political sover- 
eignty, its nature and limitations, They dealt with the subject, 
moreover, from the same point of view and in the light of princi- 
ples which they equally accepted: the former proceeding deduc- 
tively and applying the results of his thinking to political societies 
in general ; and the latter, rather by inductive processes, applying 
the results to the solution of the question, Where is the seat of 
political sovereignty in the United States of America? Austin 
in his lecture VI., delivered prior to 1832 and entitled by one of 
his editors Independent Society, had suggested a particular solu- 
tion ; and Hurd, writing in 1881, seized upon this and developed 
it into a complete and consistent explanation of the many points 
regarding the nature of our federal system which vexed, harassed, 
and fairly overwhelmed our statesmen, courts, and publicists dur- 
ing the period of the Civil War and Reconstruction.! 

The views held by Austin concerning political sovereignty, 
and the relation of the latter to positive law, are set forth by him 
in a series of terse, pregnant propositions constituting, when taken 
together, a single comprehensive definition which, although so 
worn by use as to be threadbare, it will nevertheless be desirable 
to repeat : — 

(1) “ If a determinate human superior,” says Austin, “not ina 
habit of obedience to a like superior, receive habitual obedience 
from the bulk of a given society, that determinate superior is sov- 





1 In 1864 Mr. Orestes A. Brownson published a series of articles in his Quarterly 
Review, setting forth ideas substantially identical with those of Mr. Hurd. As Mr. 
Brownson frankly states, however, these ideas were derived from Mr. Hurd’s first book, 
The Law of Freedom and Bondage, in which (at chapter xi.) the author anticipates 
the conclusions presented in detail in The Theory of Our National Existence. Mr. 
Brownson’s articles were afterwards gathered into a volume entitled The American 
Republic, and this work is much quoted and referred to by Mr. Hurd. 
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ereign in that society, and the society — including the superior 
— is a society political and independent.” And again :— 

(2) “Every positive law is set directly or circuitously by a 
monarch, or sovereign number, to a person or persons in a state 
of subjection to its author.” And lastly :— 

(3) “ The power of a monarch properly so called, or the power 
of a sovereign number, in its collegiate and sovereign capacity, is 
incapable of legal limitation.” 

“But what of it all, anyway?” somebody may ask. ‘Suppose 
Austin’s definition to be substantially correct, is not the whole dis- 
pute one more about words than things — one far more academical 
and scholastic than practical? ‘The general fabric of rights in 
any society,’ Professor T. H. Green, says, ‘does not depend on 
the existence of a definite and ascertained sovereignty, . . . on the 
determination of a person or persons in whom supreme power 
resides ;’ hence what essential or even important difference does 
it make to anybody whether political sovereignty be —as is main- 
tained by Professor D. G. Ritchie and Mr. W. S. M’Kechnie —in 
the General Will, or — as is maintained by Professors Henry Sidg- 
wick and A. V. Dicey —in determinate persons ; whether — as is 
maintained by Mr. W. W. Willoughby and the former — sovereignty 
be a unit, or — as is maintained by Mr. A. Lawrence Lowell and 
the latter —it be divisible into parts?” The answering of this 
question brings us directly to the United States of America and 
to Mr. John C. Hurd; for the determination of the location and 
nature of the political sovereign in a federal community like the 
United States, as undertaken by Mr. Hurd, affords one of the best 
and most interesting tests of the value in political science of the 
abstract definition by Austin. That is to say, it affords one of 
the best tests of the value of Austin’s definition in settling such 
questions as the following: Are the states in the American 
Union mere administrative departments of the federal govern- 
ment? and if not, how can they be discriminated therefrom ? 
Has it from the first been permissible for a state of the Union 
to abjure its political existence? if so, when the Southern States 
attempted to secede in 1861, did they not merely abjure their 
statehood, thus becoming dependencies or territories? Can trea- 
son be committed against the United States by individuals who 
are citizens of states attempting to secede from the Union, if 
we hold to the doctrine of an indestructible union of indestructible 
states? Has the progress of time and events changed the funda- 
mental character of the American Union? if so, was the change 
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effected at the time of the adoption of the federal Constitution, 
or was it only effected at the close, and as a result, of the Civil 
War? If the original union of the states remains as yet practi- 
cally unchanged, what acts on the part of the federal government 
would indicate any drift of purpose toward procuring a change 
therein? What is the true position of the Supreme Court of the 
United States in the American Union, — is it in any sense a polit- 
ical arbiter for the Union? When a political party, such as the 
Democratic party in the United States, declares for the preserva- 
tion of the rights of the states, what clear ideas as to such rights 
ought it to be possible to enunciate ? 

Austin, lecturing prior to the year 1832, and himself applying to 
the United States the various requirements of his abstract defini- 
tion of political sovereignty, — namely, (1) that the sovereign must 
be a political superior not in the habit of habitual obedience to a 
like superior ; (2) that he, or it, must be some determinate person 
or persons ; and (3) that he, or it, must be incapable of legal limita- 
tion, — discovers the political sovereign in the United States to be 
the states taken collectively. To the states taken collectively —the 
states in union — each individual state is subject. In other words, 
according to Austin, the American political sovereign is an oli- 
garchical body, but the members of this body are states instead of 
individuals. The states, as purely political organizations, however, 
consist in their respective electorates. Consequently, when the 
political sovereign is spoken of as an oligarchy of statcs, what 
precisely is meant is that the sovereign is the electorates of the 
various states acting together. In commenting upon the pas- 
sages from Austin which are summarized in the foregoing state- 
ment, Professor T. H. Green says that “it required all Austin’s 
subtilty to detect where sovereignty lay in the United States, and 
that he places it where no ordinary citizen of the country has ever 
thought of it as residing.” 

There is truth in Professor Green’s intimation that but few 
Americans have ever conceived of the political sovereign here as 
consisting in the states in union, the collective states, but fore- 
most among those who have thus conceived of the sovereign 
stands Mr. Hurd. Indeed, it is by no means improbable that the 
latter had worked out this conception independently of Austin. 
At all events, as already stated, Mr. Hurd seized upon the concep- 
tion, and by the matchless skill of his application of it in detail, 





1 Province of Jurisprudence Determined (Campbell’s ed. 1875), p. 147. 
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made it peculiarly his own. To begin with, Mr. Hurd points out 
that it is the necessity for finding in the United States a political 
superior which is determinate in some particular persons, that 
makes it clear that the states collectively are the sovereign ; for 
the only persons invested with ultimate political power that have 
ever existed in the American Union — whether before the adoption 
of the federal Constitution or afterwards — are the electoral bodies 
in the various states acting in union. Thus it is absolutely indis- 
putable as a matter of fact — and so recognized to be by publicists 
of the views of Kent and Story as well as by those of the views of 
Jefferson and Calhoun — that no law has ever been enacted or act 
passed within the limits of the United States excepting by dele- 
gates or representatives chosen by the electoral bodies in the 
several states voting separately and according to their own state 
laws determining the individual voters! And it is equally clear, 
Mr. Hurd explains, although not so undisputed, that the states 
have never in the whole course of their history taken sovereign 
action of any sort save collectively —save in union.? It matters 





1 “ No doubt can emerge as to who the people of each colony were, any more than 
now as to who the people of each state are. They originally were, and still are, the 
body of voters or electors composing each state, the only body from which in our sys- 
tem any authority of a public or political nature was ever derived. Nothing is more 
fundamental, or of greater importance, in our system, than a clear understanding of 
the simple facts that the sovereign, supreme, and uncontrollable authority always 
resides in the body of voters or electors composing the political state, . . . and that 
there always were as many .. . bodies of electors as there were states in the Union. 
These electors are in fact the absolute sovereigns; there is no restriction of their power 
but their Constitution, and this they change at their pleasure.” . . . “Those who at- 
tempt to maintain that the people of the United States have a history, as composing 
one political body, ought to show us an instance of an election at which some one 
elector, at least, voted under and by virtue of the law of that political body.” William 
O. Bateman, Political and Constitutional Law of the United States (1876), pp. 33-4. 

It is most extraordinary that Kent, Story, and Webster could insist that facts such 
as those recited by Mr. Bateman did not negative their contention that the American 
people existed as one political body. Such insistence is only explicable on the sup- 
position that it was hoped thereby to overthrow the doctrine of state sovereignty, 
and that it was not deemed possible to overthrow this doctrine otherwise. Whether 
Mr. Hurd’s view, had it been formulated at this period, would have been conceded 
by Kent, Story, and Webster to furnish a better weapon for the overthrow of “ state 
sovereignty ” is an interesting question. 

2 “ There was no period when England or France, for instance, could have opened 
negotiations with any one of the thirteen states, as with one of the recognized nations 
of the world. There was but one new nation added to the family of nations as the 
result of the Revolutionary War.” John C. Ropes, Harvard Monthly for May, 1887, 
p- OI. 

“It is evident that the states, though declared to be sovereign and independent, 
were never strictly so in their individual character; but that they were always, in 
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not that, in the old Articles of Confederation or elsewhere, the 
states are declared to be severally sovereign; sovereignty is a ques- 
tion of fact to be settled not by what is said but by what is done, 
and according to this test, the states have never been sovereign 
otherwise than collectively or in union. Corollary to this main 
conclusion are two others emphasized by Mr. Hurd: first, that the 
general or federal government at Washington, in its three branches, 
legislative, executive, and judicial, being maintained in existence 
only by the voluntary action of the collective states in sending 
representatives and in choosing presidential electors, may at any 
time be caused to go out of existence through refusal, on the 
part of the states acting in union, to keep up its personnel ;! such 
a course being one purely political in character, and uncontrolled 
and uncontrollable against the will of the collective states as sover- 
eign, by the general government as agent ; second, that any single 
state may abjure its political existence —its existence as one of 
the oligarchy of states constituting the Union—by refusal or 
failure to choose representatives and presidential electors, and 
thus pass into the condition of a dependency or territory ruled 
by the collective states — the states remaining in union;? just as 
a natural person, member of a sovereign corporation, may with- 
draw from membership therein, and pass into the condition of a 
mere subject. 

Now it is perhaps to be wondered at that a view concerning the 
location and general nature of the political sovereign in the 
United States so exceedingly simple as the foregoing, and so much 
in accordance with what, upon a priori grounds, one might expect 
to be the truth about a federal Union or composite state, should 
up to the present time have enlisted the approval of so few 
thoughtful Americans. The main difficulty has arisen, I think, 
from the circumstances surrounding the birth of the Republic. In 
1776, and before, France was permeated with Rousseau’s idea of 
government by the consent of the governed. At the same time 





respect to the higher powers of sovereignty, subject to... control . . . and were 
never separately known as a member of the family of nations.” Thomas M. Cooley, 
Constitutional Limitations (3d ed. 1874), pp. 6, 7. 

“ The thirteen colonies did not, as thirteen separate and mutually independent. 
commonwealths, enter into a compact to sever bonds which connected them with the 
mother country.” “They (the states) did not possess the peculiar features of sover- 
eignty, — they could not make war, nor alliances, nor treaties.” Dr. H. Von Holst, 
Constitutional and Political History of the United States, vol. i. (1877) pp. 6, 24 n. 

1 Theory of Our National Existence (1881), pp. 393-4. 

2 Theory of Our National Existence (1881), p. 133 n. (Brownson) and pp. 151-2. 
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America was writhing under the tyranny of a single monarch and 
despot, George III. The result was the creation throughout the 
land of an implacable animosity toward anything and everything 
in the form of a determinate person, or of determinate persons, 
holding the powers of sovereignty, and this sentiment has main- 
tained itself with exceeding vigor down to the present. An illus- 
tration of this sentiment, as it existed at the close of the last 
century, may be found in the language of Judges Jay and Wilson, 
of the United States Supreme Court, in the case of Chisholm v. 
Georgia. “At the revolution,” says Judge Jay, “the sovereignty 
devolved on the people, and they are truly the sovereigns of the 
country; but they are sovereigns without subjects (unless the 
African slaves among us may be so called), and have none to gov- 
ern but themselves.” And Judge Wilson says: ‘“ Under the Con- 
stitution there are citizens, but no subjects.” From the idea thus 
set forth, that, whatever might be true of European nations, the 
United States had “got rid of the relation of sovereign and sub- 
ject, and were to be like a perpetual-motion machine going on 
forever, without the effort of personal will supported by force,” 
it was but an imperceptible step to the further idea, that, in the 
words of Mr. Hurd, “writing fairly engrossed on parchment, 
tagged with a lump of seal-wax and called the Constitution, would 
govern in spite of their wills those by whose wills it was to con- 
tinue as law.” That is to say, the American people, because of 
their dislike of political sovereigns, having convinced themselves 
that there was none to which they were subject, very naturally 
fell into the way of regarding law as sovereign, as something which 
by its own inherent force — particularly as embodied in the na- 
tional Constitution — bound the states individually and the states 
collectively. Professor Dicey and Mr. Bryce have both remarked 
upon the prevalence of the spirit of legalism in this country — of 
the disposition to discuss political ideas from the standpoint of 
the lawyer— and what has just been said furnishes, I think, the 
explanation of this spirit and disposition : it is simply the mani- 
festation of the national conviction that law binds the lawgiver 
—that, in the extreme sense maintained by the most destructive 
members of the destructive branch of Austinian critics the sover- 
eign is subject to legal} limitation. 

That Mr. Hurd failed, during his life, even to modify in any 
very perceptible degree this national conviction, is not surprising. 
Indeed it would have been surprising had he not failed, for the 
conviction that the sovereign, like anybody else, is strictly amenable 
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to rules of positive law, and hence, as sovereign, virtually non- 
existent, is, with us—as has already been seen — quite as much 
prejudice as it is conviction, and therefore deeply rooted. But, 
for all that, convictions, even though they be prejudices, and even 
though they be prejudices of national proportions, should not be 
wholly beyond the reach of intellectual influences such as those of 
which Mr. Hurd was the author. 

Let us accordingly proceed to note the leading views concern- 
ing the nature of the American Union which have been promul- 
gated, and see how well or ill they meet the test of recognized 
historical facts, in comparison with the views of Mr. Hurd. The 
view which we shall consider first is that which was maintained by 
the state sovereignty or separatist party —a party having many 
adherents in Virginia, but whose most conspicuous members were 
the South Carolinians headed by John C. Calhoun. The state 
sovereignty view is based upon three propositions: (1) that the 
states were, as a matter of fact, at one time separately sovereign ; 
(2) that sovereignty cannot be transferred under the terms of any 
legal contract or agreement ; and (3) that sovereignty cannot, from 
its nature, be divided into parts. The last two of these proposi- 
tions are, I think, demonstrably sound. It is evident that two or 
more actual sovereigns — be these sovereigns states or individuals 
—cannot make a legal contract by which they surrender their 
sovereignty either to one of themselves or to any outside sover- 
eign,! for a legal contract is something that exists only as there 
exists law for its enforcement; and if there exists law for the 
enforcement of a contract between sovereigns, the sovereigns are 
not in reality sovereigns at all, in that there is law above them. 
The only agreements, therefore, which are possible between sover- 
eigns are such as are dependent for enforcement upon purely 
moral considerations —such, that is to say, as are enforceable 
only with the consent of all the parties to them, and this is just 
what the state sovereignty advocates have always maintained. It 





1 It is evident that sovereignty cannot be transferred by any binding agreement. 
What makes a transfer of sovereignty binding is simply the possession, on the part of 
the transferee, of power and force sufficient to prevent the transferor from regaining it. 
See, upon this point, Willoughby’s The Nature of the State (1896), p. 229, Dicey’s 
Law of the Constitution (5th ed. 1897), pp. 65 n., 66n., and The Nature of the Federal 
State, by E. V. Robinson, in Annals of the American Academy, May, 1894. Speaking 
of the accession of Texas to the Union, Mr. Hurd says: “ Texas accepted a place in 
that single possession of sovereignty (by the states in union), and so necessarily aban- 
doned all other sovereignty, accepting autonomy as a State while acquiring sovereignty 
as a member of the union state, and only as such.” 
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is equally evident, I think, that sovereignty is a unit and indivisi- 
ble. The subject, however, will be referred to again a little fur- 
ther along. But as to the first proposition laid down in support 
of the state sovereignty view, namely, that the states were at one 
time separately sovereign, I cannot but feel convinced that it finds 
no justification in history, and that Mr. Hurd has done excellent 
service for clear thinking in his emphatic denial of it. The decla- 
ration in the old Articles of Confederation, which preceded the 
federal Constitution, that each state retains its sovereignty, free- 
dom, and independence, is doubtless —as already pointed out — 
the circumstance chiefly relied upon as proof that the states were 
at one time separately sovereign. But in relying upon words to 
prove the whereabouts of political sovereignty, the advocates of 
separatism forget that sovereignty is purely a question of fact — 
a political not a legal question. And in the light of facts the 
states have never been sovereign otherwise than collectively or in 
union. In other words, the states gained their independence from 
Great Britain not individually but in union; they were able to 
maintain such independence not individually but in union ;? their 
local governments and institutions, therefore, no less than the 
general or federal government and institutions, depended for exist- 
ence upon, and solely upon, the states collectively, the states in 
union. The states, either individually or otherwise, might adopt 
articles without number loudly proclaiming their separate sov- 
ereignty, but so long as they did nothing habitually to indicate 
separate sovereignty, took habitually no sovereign steps (sent no 
ambassadors, made neither war nor peace), they were no more 
individually sovereign than would be some natural person, member 
of a sovereign corporation, who, all the time that he was habitually 
obeying the mandates of the corporation, went about excitedly 
telling his friends that, although appearances were against him, 
he was sovereign and not the corporation, and that, if he only 
would, he could teach the corporation its place. 

But, say the advocates of state sovereignty, the states of Rhode 
Island and North Carolina certainly did more than protest their 
separate sovereignty, for the former took no part in the conven- 
tion which discussed and adopted the federal Constitution, and 
both, by refusing ratification of it for a year, remained for that 
period entirely out of the Union. Now what these two states in 
fact did, upon Mr. Hurd’s interpretation of history, is this: first, 





1 Hurd’s Union State (1890), pp. 48-9. 
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as members of the oligarchy of communities constituting the 
American Union, they fought for and helped to gain independence 
for the Union and autonomy for themselves ; second, one of them 
abstained from taking part ‘in a great convention which was parti- 
cipated in by the other members of the oligarchy, and both held 
aloof from Congress; hence their conduct at least approximated 
that of states which, by refusing or neglecting to be represented 
in the national conferences, abjure their political existence, and 
and are governed by the states —the states remaining in union.! 
The very continuance of local government in these two states, 
during the year of their so-called isolation, proves that they were 
in the Union as dependencies, if not otherwise; for it was only 
under the zgis and protection of the Union that even local gov- 
ernment, as against possible foreign interference, could be main- 
tained within their borders. To make use again of the illustration 
of the natural person, member of an oligarchy or sovereign cor- 
poration, Rhode Island and North Carolina were during their year 
of isolation, so-called, in an attitude of the “sulks ’ toward their 
associates. They could not be said to be habitually disobedient 
to their political superior ; they were too feeble to be, — perhaps 
did not even wish to be. But they did not enjoy the society of that 
superior, and so availed themselves of the privilege of members 
of any corporation and remained for a time away from the council 
board. The council however, meanwhile, possessed full power over 
them, and, while extending with one hand the olive branch, did not 
disguise the fact that the other hand held the sword. 

The second view of a leading character concerning the nature 
of the American Union, which we shall consider in comparison 
with the view of Mr. Hurd, is that which, before the Civil War, 
commanded the assent of such men as Hamilton, Story, and Web- 
ster; during the Civil War, of such men as Chase, Sumner, and 
Lincoln ; and since the war, of such men as Garfield, Blaine, Judge 
Cooley, Justice Miller, and a host of others. The political parties 
which have successively maintained this view have been the Fed- 
eralist, the Whig, and the Republican, and the view itself may not 
inaptly be called the Nationalist or Consolidationist view. Its 
principal tenets are: (1) that political sovereignty resides in the 
whole people of the country —the people ex masse, the unorgan- 
ized people ;? (2) that the federal Constitution was ordained and 





1 Hurd’s Union State (1890), pp. 100-1, 102-3. 
2 For a recent exposition of this view, see National Sovereignty, by John A. Jame- 
son, in the Political Science Quarterly for June, 1890. 
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established by the whole people, and that this instrument created 
the federal government and re-created the states, endowing both 
with certain powers of sovereignty, which are in consequence held 
subject to the Constitution as law. But there are different branches 
of those who maintain the consolidationist view. There are those 
—as, for example, Professor John N. Pomeroy, Judge Thomas M. 
Cooley, and Dr. H. Von Holst — who contend that the several states 
never were sovereign ; that they were always in subjection to the 
whole people of the country. Then there are those who contend 
that, while the whole people were originally sovereign through the 
Continental Congress, their agent, the several states afterwards 
usurped the powers of the people and were only ousted from such 
usurpation by a second usurpation, namely, one conducted by the 
convention which draughted and submitted the federal Constitu- 
tion. Among the advocates of the usurpation idea may be men- 
tioned Professor John W. Burgess, Professor Edward P. Smith, 
and Mr. W. W. Willoughby.!. Another branch of the consolida- 
tionists is one which places much stress upon the doctrine that 
sovereignty is divisible, and that in the United States sovereign 
powers are exercised both by the federal government and by the 
states. Perhaps the two most prominent American writers who 
maintain the divisibility of sovereignty are Mr. George T. Curtis, 
author of The History of the Constitution, and Mr. A. Lawrence 
Lowell. The same doctrine, moreover, has frequently been urged 
by judges of the United States Supreme Court, from Salmon P. 
Chase to Samuel F. Miller. But what these advocates mean by 
“sovereignty” is sovereignty under law, sovereignty under the 
Constitution, the sort of sovereignty that, when in dispute between 
a state and the federal government, is adjudged by the latter both 
for itself and for the state. But in the political sense —in the 
Austinian sense —this is not sovereignty at all. As Mr. Hurd 
truly says: “The powers held by the states cannot be sovereign 
in any sense when the use made of them by the state governments 
is subject to the judgment of any department of another [the fed- 
eral] government holding the other powers of sovereignty.” 2 





1 The American Commonwealth, by John W. Burgess, in the Political Science Quar- 
terly (1886), vol. i. pp. 21-2. 

The Movement towards a Second Constitutional Convention, by Edward P. Smith 
(1889), p. 48. (Professor Smith is of Johns Hopkins University.) 

The Nature of the State (1896), pp. 267-8. 

2 Mr. Willoughby takes a like position. The Nature of the State (1896), p. 197. 

Mr. Bateman also remarks: “If once the sovereign cedes his right to determine 
who the sovereign rightfully is, he can thence no longer be sovereign.” Political 
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Before saying more, however, upon the question of a divided 
sovereignty in the United States, it will be well to take up for 
purposes of comparison with Mr. Hurd’s view the points involved 
in the two main tenets of the consolidationists: (1) that the polit- 
ical sovereign in this country is the whole people; and (2) that the 
federal Constitution created the federal government and re-created 
the states. In no country, I think, can the mere people, the 
people ex masse, be called politically sovereign, for the reason that, 
as has been stated by Professor Sidgwick, power to be political — 
that is, to exist in contradistinction to social power or mob power — 
must be consciously possessed, and hence must be the outgrowth 
of the habit of concerted action. This is only to put more expli- 
citly what Austin meant when he said that political power must 
be determinate in a particular person, or in particular persons ; for 
the people at large, the “whole people,” as distinguished from 
particular persons, are utterly incapable of concerted action, and 
hence of exercising political power. It is a circumstance signifi- 
cantly in favor of this conclusion that it is mostly in those states 
(such, for example, as France) in which the sovereignty of the 
“whole people” has been most loudly proclaimed and persistently 
acted upon, that irresponsible governments most have flourished ; 
for where the government, or agent, is held in check by everybody 
in general and nobody in particular — no specialized power-hold- 
ers — it can virtually do what it pleases. It acts in the name of 
the “ whole people,” as did Marat (ami du peuple, alias rot du peuple) 
and the other bloodhounds of the French Revolution; and the 
“whole people,” being without organization, without the habit of 
concerted action, does nothing, and can do nothing, but let “the 
government” have its will. Not simply “O Liberty!” but “O 
people!”’ (Madame Roland might have ejaculated), “how many 
crimes are committed in thy name!”’ But the whole argument 
against the consolidationist idea of the sovereignty of the people 
en masse in the United States is thus forcibly put by Mr. Hurd: 
“If the people, as found in the political corporations called the 
states, existing in union as one sovereignty, as political fact before 
any written constitution, do not hold the ultimate power of a nation 
among nations, there is (in this country) no people at all to hold 
it ; because in the nature of things no people merely as inhabitants 





and Constitutional Law (1876), p. 161. Under the claim, therefore, of the right of the 
federal government to construe the extent of its own powers in all cases, sovereignty 
must be predicated of the federal government a/one. 
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of a portion of earth-surface ever could consciously exercise such 
power or be known as a nation among nations.” ! 

With regard to the second main tenet of the consolidationists, 
namely, that the Constitution created the federal government and 
re-created the states, the obvious remark to be made is that such a 
tenet, if accepted, compels us to regard the states as mere admin- 
istrative departments of a central government. The Constitution 
is a mere document, and if any power created or re-created the 
states — that is, if the states are not, as Mr. Hurd contends, the 
original oligarchical power-holders that created the federal govern- 
ment and the Constitution, and that, in their collective political 
capacity, maintain both in existence — why then they are nothing 
but conveniences for the federal governinent as the only deter- 
minate or comeatable organ of that otherwise amorphous body, the 
“whole people.” Now there are those, consolidationists though 
(as it would seem to me) they must be called, who do not at all 
relish the thought of being forced to deny political existence to 
the states. Professor Woodrow Wilson, of Princeton, is one of . 
these, and so also is Professor Richard Hudson, of Ann Arbor, as 
shown by his article on State Autonomy in the New Englander 
and Yale Review for January, 1888. But, if the second main tenet 
of consolidationism be accepted, how can political existence in any 
real sense be predicated of the states? They owe everything to 
the people, — that is to say, to the federal government, and are 
dependent upon that government for everything.2 That there is 





1 Hurd’s Centennial of a Revolution (1888), p. gt. 

2 Professor Wilson’s position is that the states are more than administrative dis- 
tricts or departments, because they are not subject to the commands of the federal 
government within their own peculiar sphere. The State: Elements of Historical 
and Practical Politics (Revised ed. 1899), pp. 468-9. But does not such a statement 
merely ignore the difficulty? There is frequent difference of opinion between states 
and the federal government as to what is the peculiar sphere of the latter; and, ac- 
cording to the consolidationists and Professor Wilson, such difference of opinion 
must always be decided by the federal government as a question arising under the 
Constitution as law. Now this is equivalent to reducing the states to a subordinate 
or departmental position ; for if astate must, in all matters as to which its authority 
is called in question, submit to the decision of the federal government, wherein does 
it essentially differ from a public or private corporation, which within its sphere (and 
this is sometimes fixed by the state constitution) is not subject to be commanded, but 
which, in every case raising a question as to what that sphere is, must submit to the 
decision of the state? Both Mr. Willoughby (The Nature of the State, pp. 249-51) 
and Professor Dicey (Law of the Constitution, pp. 141-2) are against the position 
taken by Professor Wilson. Professor Dicey says: “Every legislative assembly 
{even a state constitutional convention], under a federal constitution, is merely a 
subordinate law-making body whose laws are of the nature of by-laws, — valid whilst 
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no halting-place for the states—on consolidationist principles — 
short of this is fully recognized by such writers as Professor Dicey 
and Mr. Willoughby. Another writer— Professor John W. Burgess 
—author of the paper published in the Political Science Quarterly 
for March, 1886, entitled The American Commonwealth — and 
whose consolidationism is the most ultra imaginable — says much 
the same thing. How different is the position of the states in our 
Union, according to Mr. Hurd! Instead of being the creature of 
the federal government, they are collectively its creator and main- 
tainer. They exist as distinctive political societies or organisms 
in the Austinian sense, each an integer of a sovereign corporation. 
To use again a favorite illustration, while the states, according to 
the consolidationists, are merely a convenient congeries of indi- 
viduals with no special rights or privileges, they are, according to 
Mr. Hurd, as mighty lords, codrdainers in the government of an 
empire. 

Recurring now to the consolidationist doctrine of a division of 
sovereignty between the federal government and the states, it will 
not be forgotten that we found this doctrine to be self-contradic- 
tory in that there was ascribed to the federal government — in 
case of any dispute between it and a state regarding the posses- 
sion of some power of sovereignty —the exclusive right to ad- 
judge the matter both for the state and for itself. Still, self-con- 
tradictory though the doctrine be, it has played an important part 
in our political history. In all that class of cases before the 
Supreme Court of the United States during the reconstruction 
period, of which Texas v. White is an illustration, the trend of 
judicial opinion was in support of Chief Justice Chase’s dictum, 
that the American Union is an indestructible union of indestruc- 
tible states ; and in Congress, in spite of some strong, but on the 





within the authority conferred upon it by the Constitution.” See, also, Professor John 
W. Burgess, in Political Science and Constitutional Law (1890), vol. i. pp. 52, 79. 

Under Mr. Hurd’s view, the states are not departments of the federal government, 
because they have an existence that is political as creators and maintainers of that 
government, and that cannot be legally passed upon by it. For example, should the 
federal government ever attempt to construe the Constitution in such a way as to 
deprive the states of their right to send, or refrain from sending, representatives to 
Congress, or to fix the qualifications of voters within their limits, the states collec- 
tively —as many of them as were necessary in order to enforce compliance with their 
will — could, in their purely political capacity, and hence without any violation of 
law, arise and forbid such construction. If instead of so doing, the collective states 
were to submit to the construction supposed, this would be (in so far) a surrender of 
sovereignty by them, and an investiture of the federal government therewith —in 
other words, a step, and a long one, towards revolution. 
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whole blind protests, the same trend of opinion is discernible. 
Chase’s dictum was evidently inspired by the conviction, generally 
entertained, that in some way the states were sovereign, as well as 
the Union; and that the eleven states that undertook to secede 
from the Union continued to exist as states, as political societies, 
in spite of their secession attitude. At the same time there 
was, in no less degree, the general belief on the part of the 
judges of the Supreme Court, members of Congress, and the 
people, that the individual citizens of these eleven recalcitrant 
states were personally amenable to the law of treason. It will at 
once be seen, however, that the two positions are contradictory. If 
the eleven states were in any intelligible sense sovereign, they 
could command the allegiance of their citizens, and this for pur- 
poses of secession as well as for any other purpose. But if the 
citizens of these states —as is really the fact in a multitude of 
instances, and constructively is so in all— became secessionists 
because their states so demanded, why then they had not freedom 
of choice, and were not legally:chargeable with treason. There 
seems little doubt that reasoning of this sort had weight in con- 
straining the federal legal authorities to drop the indictment 
against Jefferson Davis.1 All uncertainty as to the crime of trea- 
son in cases like that of Davis, or of any leader of rebellion in the 
United States, is, however, completely set at rest, if we adopt Mr. 
Hurd’s view regarding the nature and location of political sover- 
eignty among us. That is to say, according to Mr. Hurd, sover- 
eignty in the United States is the one and indivisible sovereignty 
of Austin, residing in the states collectively and operating with 
full vigor upon the citizens of any and every individual state which 
by acts of rebellion lays aside its statehood or political existence, 
and voluntarily becomes a mere dependency or territory. On this 
view, the question of state allegiance does not arise ; for, whenever 
a state resists the authority of the sovereign corporation to which 
it belongs, it loses its capacity as a member of the corporation, 
and passes into the category of a mere subject population. 

We have considered thus far two leading views concerning the 
nature of the American Union: the state sovereignty view, and 





1 “The federal government at the close of the war had it in its power to set at rest 
the vexed question [of treason] by bringing the case against Jefferson Davis to trial. 
But the victors dreaded the result in their own tribunals. There was a widespread 
impression that a judicial investigation would end in establishing the fact that Mr. 
Davis and his associates were not, in any legal sense, rebels or traitors.” The At- 
lanta (Ga.) Constitution, May 30, 1887. 
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that of the extreme nationalists or consolidationists. There re- 
mains one more view to be considered, which, if not leading in the 
sense of having many advocates, is so in intrinsic importance. 
This is the view that the Civil War settled the question of the 
nature of the American Union; in other words, that before the 
Civil War the location of political sovereignty here was not con- 
clusively in the nation at large, or in the federal government as 
the organ of such nation,’ and that it was only the manifestation 
of physical force by the federal government during the war that 
proved that government to be the place where political sovereignty 
was located. What such a view comes to practically is that the 
Civil War wrought a revolution in the Union; and among the 
advocates of the view may be mentioned Professor Christopher G. 
Tiedeman, of the University of Missouri,” and the editor of the 
New York Nation. The latter, writing in 1887, said: “Consider 
the condition of doubt in which the old Constitution [it would seem 
that we have a zew Constitution now! ] left a large part of the 
population as to the real seat of sovereignty in the United States. 
.. . It fell to the lot of the men of 1861 to settle once for all 
whether the federal government was a national government or 
not.” And writing in 1899, the same editor says: “The Civil 
War settled all that” (namely, that the federal government is 
supreme). In the way of proofs that the Civil War wrought a 
revolution in the Union, a number of things are adduced: (1) the 
decisions of the United States Supreme Court in the cases of 
Ex parte Siebold and Ex parte Clarke, by which certain state elec- 
tion officers were held amenable to federal authority, and in which 
various dicta are laid down by the judges to the effect that “it is 
the duty of the states to elect representatives to Congress ;”’ that 
“the government of the United States is no less concerned in the 
transaction than the state governments ;” and that, indeed, “the 
due and fair election of these representatives is of vital importance 
to the United States; ’ (2) the growing disposition on the part of 
lawyers (and, as has already been intimated in this paper, law- 
yers in the United States, by reason of the legalism everywhere 
prevalent, are especially potent) to clothe the national Supreme 
Court with the powers of a political arbiter — something wholly 





1 The Growth of American Nationality, by President F. A. Walker, in the Forum, 
June, 1895. Mr. Fitzjames Stephen describes the condition of the American Union 
‘before the Civil War as one of “dormant anarchy.” Maine, Early History of Insti- 
tutions, p. 377. 

2 The Unwritten Constitution of the United States (1890), p. 125. 

8 “The modern plan of making the political question dependent on the issues of 
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foreign to its duties as prescribed in the Constitution ; and (3) the 
tendency of the Republican party — especially as manifested be- 
fore the first election of Mr. Cleveland—to regard the federal: 
government as the sovereign in the United States; and not only 
so, but to claim the right perpetually to determine the personnel! 
of that government, on the ground that the opposite party, in 
denying it to be sovereign, have placed themselves in an attitude 
essentially traitorous. 

It is indisputable that there is a certain force in these so-called 
proofs, but only, I think, as showing that there is grave danger 
that the Union may some day be permitted to be revolutionized, 
not that it has been revolutionized already. So long as the sev- 
eral states keep the right to fix the qualifications of voters for 
representatives in Congress, and to choose United States senators 
and presidential electors, just so long will it remain essentially 
true that the political sovereign in the United States is the 
states collectively, the states in union, and that the federal gov- 
ernment is naught but the agent of this sovereign, created and 
maintained thereby. Some perception of the truth of this conclu- 
sion is shown even by our ultra-consolidationist contributor to the 
Political Science Quarterly for March, 1886, for he says: “In the 
way of the complete relegation of the states to this position [that 
of mere administrative departments of the federal government] 
stand three things: first, their control over the elections of the 
organs of the central government ; second, the election of the 
members of the national senate by the commonwealth legislatures ; 
and third, the equal representation of the commonwealths in the 
national senate.” Where the danger to the continuance of the 
existing Union mainly lies — as indicated by the so-called proofs 
of accomplished revolution already given — is in indifference on 
the part of the various state electorates — indifference arising 
from a failure to realize the true nature of the Union —to changes 
which may hereafter be proposed fraught with loss to the states 








































some private litigation, to be decided like any other contested matter incidental to the 
suit, seems illogical and unsystematic ; but it does not offend by any show of author- 
ity; it takes the initiative from the court and gives it to any private citizen; it re- 
ceives respect without seeming to command it.” Simeon E. Baldwin, The American 
Law Review, vol. 23 (1889), p. 880. Upon the above Mr. Hurd remarks: “ But a still 
more violent contradiction of the spirit of the Constitution, as a code, is given, when 
judicial precedents, derived from cases decided by a tribunal which by its place under 
the Constitution is identified with one of the parties litigant, are taken as political pre- 
cedents having the sanction of the Constitution for the exercise or restraint of author- 
ity as between such parties.” The Union State (1890), p. 118. 
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of the power to determine their own electorates. And it is out 
of this danger that the great opportunity and mission of the 
Democratic party in this country arises. For many years this 
party has preached the conservation of the rights of the states, 
but the trouble has been that, excepting when advocating state 
rights in the sense of state sovereignty, there has rarely been any- 
thing intelligible and specific in the claim of rights made for the 
states by the Democratic party. The party has always found it 
difficult to place the finger upon the rights which they wished to 
conserve ; or rather, perhaps, to give any clear reason why the 
conserving of this or that “right”? would count toward the main- 
tenance of a union of the states different from the kind of union 
the Republican or consolidationist party was willing should be 
maintained. Under the tuition of Mr. Hurd, the Democratic 
party would in future, were occasion to arise, be able not only 
vigorously to oppose measures for the federal control of congres- 
sional elections, and all “force bills,” but to oppose such measures 
on the true ground, namely, that they are in derogation of the 
real nature of the Union, as an oligarchy of states holding the 
federal government, by political right above law, strictly in subor- 
dination as the agent of such oligarchy. 

We have now considered the last of the various points upon 
which it was desired to make some expression in this paper. In 
the course of our survey we have been impressed, first, with the 
parallelism existing alike between the lives and the speculations of 
John Austin and John C. Hurd. We have taken up once more 
the famous definition of political sovereignty formulated by Aus- 
tin. Passing then to the United States of America, we have 
observed how, through the application of this definition, Mr. Hurd 
was able to formulate his idea of the American Union as one in 
which the political sovereign is the states collectively ; and how 
this idea has, to a great extent, thus far failed of its natural effect, 
by reason of the national prepossession against sovereignty and 
subjection. But we have also observed the wonderful fruitfulness 
of the idea in its power to explain, consistently and intelligibly, a 
whole series of perplexing political problems :—as, for example, 
why the several states of the Union were never separately sover- 
eign, although so asserted to be by the state sovereignty party of 
Calhoun ; why —although the contrary is maintained by the con- 
solidationist party of to-day —sovereignty cannot inhere in the 
whole people ; why the states are not mere administrative depart- 
ments of the federal government ; why sovereignty in the Union 
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is not parcelled out between the federal government and the states ; 
why an individual state is not precluded from abjuring its political 
existence ; and why, on this account, treason against the United 
States in time of Civil War becomes a perfectly simple thing. 
Again, the power of Mr. Hurd’s idea to solve difficult problems 
has been seen in the replies which it furnishes to such questions 
as these: Has there been a revolution in the nature of the Ameri- 
can Union through and by reason of the Civil War? Has the 
national Supreme Court in our system, in any sense the power of a 
political arbiter? And, lastly, what is the true sphere and mission 
of political parties in the American Union, and more especially of 
the Democratic party? 

Surely without exaggeration it may be said that the conclusions 
of John Austin, applied in detail to the circumstances of the 
United States by John C. Hurd, are a valuable heritage to the 
nation, destined (if not now) at some crisis in our affairs to bear 
fruit the more golden in that it has been so long delayed. 

Irving B. Richman. 


MuscaTINE, Iowa, November 19, 1900. 
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A CORRECTION. 


Owing to an error a clause was omitted in the note appended to Mr. 
Morse’s article on “ The Civil and Political Status of the Inhabitants of 
Ceded Territories” which appeared in the December number of the 
HarvarpD Law Review. ‘The sentence beginning on line 15 of the note 
embodying Mr. Kennedy’s comment on Mr. Morse’s article (p. 272) 
should read as follows: “ They had over 7000 Spanish prisoners whom 
they had captured with the towns and forts on the coast as well as in the 
interior,”’ etc. 


PROOF OF CONTINGENT CLAIMS IN Bankruptcy. — A late referee’s 
decision draws attention to a noticeable omission in the United States 
Bankruptcy Law of 1898. The bankrupts had guaranteed the payment 
of certain notes at their maturity, which did not occur until a short time 
after the beginning of the bankruptcy proceedings. The holder of the 
notes sought to prove against the estate, but the claim was dismissed on 
the ground that the bankrupts had been under no “ fixed liability abso- 
lutely owing at the time of the filing of the petition,” within section 63 a (1) 
of the present act. Jn the matter of J. R. McCauley & Sons, 2 N. B. N. 
Rep. 1085. The result reached was necessary, as the present law fails to 
provide in any way for the proof of contingent debts, except in the case 
of a surety of the bankrupt proving in the creditor’s name (sec. 57 i.). 

This exclusion of contingent claims from proof is a return to the rule of 
the older English and American statutes, which provided only for liqui- 
dated debts absolutely owing at the time of the bankruptcy. However, 
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with the development of ideas as to the proper scope of bankruptcy pro- 
ceedings, this narrow rule was changed in both countries. In England, 
the statute of 6 Geo. IV. c. 16, s. 56, first provided for the proof of con- 
tingent debts. This act was interpreted as including the debts of a bank- 
rupt guarantor. 2x parte Myers, M. & Bl. 229. In all subsequent Eng- 
lish statutes there has been a provision for contingent debts and liabilities, 
and the manifest purpose of the present act (46 & 47 Vict. c. 52, s. 37) 
is to free the debtor from every possible liability, however contingent. 
The only restriction is the provision that the court may exclude a liability 
from proof when its value is incapable of being fairly estimated. In the 
United States the first provision for the proof of contingent liabilities ap- 
peared in section 5 of the Act of 1841 (5 Stats. 444), and this was followed 
by even broader provisions in the Act of 1867, sect. 19 (R. S. §§ 5068, 
5069). Both of these statutes allowed the proof of contingent liabilities 
on their becoming absolute, and provided for the ascertainment of the 
present value of contingent claims, and for their proof at such valuation. 
These acts, in spite of their seemingly all-comprehensive provisions, 
were differently interpreted in various jurisdictions. Some courts limited 
the Act of 1841 to existing demands upon which the cause of action de- 
pended on a contingency, excluding demands whose existence depended 
onacontingency. rench v. Morse, 68 Mass. 111. Others held under 
both acts that when it was impossible to liquidate the claim properly, it 
should not be allowed. Ryppin v. Maguire, 15 Wall. 549; Zastman v. 
Hibbard, 54 N. H. 504. While still others were of the opinion that the 
broad words of the enactments must be construed as discharging the 
bankrupt from every possible liability, no matter how difficult it might be 
to ascertain the true value of the claim. Zodias v. Rogers, 13 N. Y. 59; 
Reitz v. People, 72 Ill. 435. It would seem that this last view was correct 
in its interpretation of the statutes, and desirable in its effect. Moreover, 
most of the cases which refused to allow proof of contingent liabilities 
because of the impossibility of liquidation dealt with claims against sure- 
ties on bonds for the proper performance of duties, or other instances 
where the chance of breach is infinitesimal. This is very different from 
the case of the guarantor of a note, where the liability must become ab- 
solute, if at all, at a known and fixed date. In fact, there seems little 
doubt that under these acts the claim in the principal case would have 
been allowed, especially since the liability of the bankrupt could have 
been absolutely ascertained within a very short time after the beginning 
of the proceedings. 

The Act of 1898, in failing to protect bankrupts against any contingent 
claims, however soon after the filing of the petition the contingency may 
happen, seems a distinct retrogression from the trend of opinion as ex- 
pressed in the more modern acts. The omission, whether intentional or 
a mistake, is much to be deplored. Bankruptcy proceedings should clear 
a man from all possible debts and liabilities, giving him a chance to 
start absolutely afresh. And the desirability of this result should out- 
weigh the difficulty of liquidating the claim, even where it is doubtful 
whether or not there ever will be a liability, and though its value may 
depend on the chances of another man’s solvency. 
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ACQUISITION OF TITLE UNDER THE STATUTE OF LIMITATIONS. — An 
interesting question in the law of real property is raised by a recent 
Massachusetts decision. While the plaintiff's predecessor was in pos- 
session of certain land, under what the case calls a license from the 
owner, the latter conveyed the land in fee to a stranger. The occupant 
had no knowledge of this conveyance, and remained in possession for 
more than twenty years, thinking that the ownership was unchanged and 
the license still in force. | It was held that, although the license was ter- 
minated by the conveyance and the occupant had ever since been liable 
to a writ of entry, the statute of limitations did not run because the occu- 
pant did not claim the fee, and because there was no disseisin except the 
fictitious one which the owner might force upon the occupant at any time 
for the purpose of bringing action. ond v. O'Gara, 58 N. E. Rep. 275. 
It is difficult to understand from the ‘meagre report in what sense the 
word license is used, but it is clear from the opinion that the occupant 
must have had complete possession. Otherwise his occupancy for any 
length of time could give nothing more than an easement, and the case 
would be summarily disposed of. Though there is some little authority 
to the contrary, it is almost unanimously held that complete possession 
under a bare permission from the owner creates a strict tenancy at 
will, Den v. Drake, 14 N. J. Law, 523. And furthermore, though it is 
frequently said that a conveyance by the landlord terminates a tenancy 
at will, it seems to be settled by the cases thar the tenancy is not ended 
nor the tenant affected till he learns of the conveyance. Pratt v. Farrar, 
10 Allen, 520 ; Doe v. Thomas, 6 Exch. 857. If we apply these doctrines 
to the principal case, it follows that the occupant was a tenant at will be- 
fore the conveyance and that he remained so during his entire occupancy, 
since he never knew of the conveyance and there was no other deter- 
mination of the will. The tenancy would be a peculiar one, for attorn- 
ment being obsolete, he must have been the tenant of a man of whom he 
knew nothing, and the moment he learned whose tenant he was, he would 
cease to be a tenant at all. Nevertheless this curious result seems to be 
demanded by the authorities. It would follow at once that the statute 
of limitations did not run. 

But the court evidently took a different view of the relations between 
the parties, though it is not quite clear whether they regarded the occu- 
pant as a trespasser or as a sort of tenant at sufferance. Two things, 
however, are definitely stated by the court: that the license was ended 
by the conveyance, and that a right of action had ever since existed. 
This latter proposition, if we look only at the language of the statute of 
limitations, would apparently be conclusive against any claim by the 
grantee ; for the statute merely says that no right of action or entry shall 
be enforced except within twenty years of the time when the right first 
accrued. Rightly or wrongly, however, the courts in general seem never 
to have adopted so simple an interpretation of the statute. Influenced 
apparently by the doctrine of prescription, they have made adverse pos- 
session, of which the statute says nothing, the test of its application, and 
have frequently held possession not to be adverse though a right of ac- 
tion had existed for the statutory period. Yet admitting all this, it is 
hard to see why, if we adopt the view taken by the court of the relations 
between the parties, the possession in the principal case was not adverse. 
There may be adverse possession without disseisin. Doe d. Parker v. 
Gregory, 2 A, & E. 14. And though the occupant did not claim the fee 
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in himself, his holding involved a claim that the fee was in another not 
the true owner, a claim essentially adverse to the owner’s title. It is 
held by the better authorities that there is adverse possession when a 
grantee occupies by mistake a strip of land which he erroneously sup- 
poses to be included in his deed, and there is little doubt that this doc- 
trine would be applied if the same mistake were made by a lessee. J/- 
Neely v. Langan, 22 Ohio St. 32. But in such a case the lessee claims to 
hold the strip of land as belonging to one who in fact neither owns nor 
claims it, and under a lease which does not cover it. The case is exactly 
parallel to that of an occupant claiming to hold land as belonging to one 
not in fact the owner, under a license which is no longer in existence. 
Whether the occupant in such cases acquires title for himself, or for the 
one under whom he claims to hold, is a doubtful question which need 
not be here discussed. But if we exclude the idea of tenancy in the 
principal case, both the language of the statute and the character of the 
possession require the decision that either the occupant or his licensor 
had acquired title from the grantee under the statute. 

Accordingly the decision that the statute did not begin to run can be 
supported only on the ground, not recognized by the court but apparently 
correct, that the occupant was a tenant at will during the entire period in 
question. 


MURDER OF THE INSURED BY THE BENEFICIARY.— The cases deter- 
mining the effect of the murder of the insured by the beneficiary, upon 
the liability of an insurer, are not numerous. In every case where this 
question has been passed upon it has been held that the murderer, at 
least, can derive no advantage from his crime. /nsurance Co. v. Arm- 
strong, 117 U. S. 591; Cleaver v. Association, [1892] 1 Q. B. 147. The 
Supreme Court of Iowa has recently furnished us with an interesting de- 
cision on the point. Schmidt v. Northern Life Ass'n, 83 N.W. Rep. 800. 
The beneficiary of a mutual benefit certificate murdered the insured. 
The court held that the association was a trustee for the beneficiary of 
the money payable on the certificate, but that her rights being barred by 
her crime, a resulting trust arose for the administrator of the insured. 
While the result of the principal case seems correct, it is difficult to concur 
in all the reasoning of the court. For as no specific portion of the asso- 
ciation’s assets was ever set apart to meet the claim on the certificate, 
there was no trust res, and consequently the association could not be a 
trustee. The court based its decision largely on Cleaver v. Association, 
supra. There the assignee of Mrs. Maybrick was claiming against the 
insurance company on a policy on Mr. Maybrick’s life. ‘The court held 
that by the Married Woman’s Property Act the administrator of the in- 
sured held the right of action on the policy in trust for the beneficiary, 
but that as Mrs. Maybrick, the beneficiary, had murdered the insured, 
public policy terminated the trust as to her, and a resulting trust arose 
for the estate of the insured. But as Iowa has adopted the principle of 
Lawrence v. Fox, that it is the beneficiary of a contract who has the right 
of action, the administrator in the principal case could have no claim 
against the insurers on the policy. To the legal right of action of the 
beneficiary or her assignee—who could only sue in her name—the 
insurer had a complete defence on the ground of public policy. Yet it 
would be most unfortunate to allow the insurer to profit by the accident of 
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the beneficiary’s inability to collect the insurance; accordingly a guasz- 
contractual obligation on the insurer to pay the administrators of the 
insured arises to prevent this unjust enrichment. This case is clearly 
within the principle of the established rule that, when because of a statute 
requiring insurable interest a beneficiary cannot take, the policy is not 
thereby avoided. Shea v. Benefit Association, 160 Mass. 289. For it is 
evident that as respects the insurer’s rights it can make no difference 
whether the beneficiary’s disability is due to a statute or to her own crime. 

The court in the principal case, however, attempted to draw a distinc- 
tion between the ordinary life insurance policy and the benefit associa- 
tion certificate, on the ground that while in the former the contract is 
with the beneficiary, in the latter it is with the insured himself. It is 
very doubtful whether there is any satisfactory principle to support this 
distinction ; nevertheless it has been adopted in some cases. Still, even 
on this view the principal case was rightly decided, though the reasoning 
of the court that the association was a trustee is none the less unsound. 
For the administrators of the insured would have the legal claim against 
the insurer. This they would ordinarily hold in trust for the bene- 
ficiary, but owing to the crime of the beneficiary in the principal case, 
public policy would prevent the carrying out of the trust. However, this 
defence of public policy would not bar the administrators of their claim 
against the insurers, and this they would hold as a resulting trust for the 
estate of the deceased. Thus on either view the satisfactory result may 
be reached without doing any violence to legal principles. 


Ricuts INCIDENTAL TO LITTORAL OWNERSHIP. — Since littoral rights 
are natural and are attached to land, they belong to a man only because 
he is owner of shore land. When the owner loses all his land by ero- 
sion, it is difficult to see how he can retain any littoral rights, as he no 
longer has any land to which they can attach. A recent New Jersey 
decision, however, denies that he loses all his rights in such a case. 
Ocean City Association v. Shriver, 46 Atl. Rep. 690 (N. J., C. A.). The 
plaintiff, owner of a large littoral tract, conveyed to the defendant’s 
grantor a lot which was separated from the ocean by other land of the 
plaintiff’s. The sea gradually washed away the intervening land until 
the line of ordinary high water reached the remote lot. Later the ocean 
receded and the plaintiff claimed the land thus uncovered. The court 
held that the plaintiff was entitled to the accretions beyond the original 
limits of the defendant’s lot. 

The only case presenting a similar question is Welles v. Bailey, 55 
Conn. 292. In that case, the court reached the opposite conclusion, 
holding that when land once becomes riparian, it remains so, and the 
boundary line follows the gradual shifting of the river, even after it has 
encroached beyond the owner’s original limits. The court, in the princi- 
pal case, claims that this view of the law is at variance with the general 
doctrine as declared in Hale’s “ De Jure Maris,” and as approved by a 
dictum in Mulry v. Norton, 100 N. Y. 424. It is doubtful whether this 
contention is correct, as Lord Hale evidently had in mind the case 
between the Crown and a littoral owner, and not at alla dispute between 
two successive littoral owners. The decision in the principal case seems 
to be indefensible. The court denies that the plaintiff has lost his title 
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to the land in spite of the fact that the law is perfectly well settled that 
land washed away by the gradual encroachment of the sea goes to the 
Crown. ln re Hull & Selby R. RK. 5 M. & W. 333. Further, it main- 
tains that as between vendor and vendee, he who was littoral owner at 
the time of the grant always remains so. The cases cited do not sup- 
port such a doctrine, which has the effect of causing littoral rights to 
exist apart from the ownership of land, nor indeed can any authority for 
it be found. In view of the grounds of the decision, the difficulty seems 
to be that the court has failed to recognize that littoral rights are in- 
separably connected with land and can only belong to a man because he 
owns littoral land. 


LEGAL Cause. — The basic principle that a man is liable only for in- 
juries caused by his wrongful conduct involves the three elements of 
an injury to the plaintiff, a wrong on the part of the defendant, and 
causal connection between the wrong and the injury. Given the first two 
elements, what is to determine whether the wrong is the legal cause of 
the injury? The maxim, Causa proxima non remota spectatur, is, of itself, 
of no assistance. The definition of causa Proxima, or legal cause, is one 
of the most disputed legal questions. 

By the weight of authority the defendant’s wrong is the legal cause of 
the injury, at least where under the surrounding circumstances the injury 
is such a consequence as the wrong-doer might and ought to have fore- 
seen as likely to follow from his wrong, — in other words, when the con- 
sequence is the natural and probable result of the wrong. Hoag v. Lake 
Shore & M.S. Ry. Co.,85 Pa. 293. But the better view is that this defini- 
tion is not sufficiently inclusive. Shearm. and Redf. Negligence, 5th ed. 
§ 28. It is not possible for a reasonable man to foresee all results which 
in fact are natural and probable, though if at the time such results had 
been brought to his attention he would have thought them so. ZArgott 
v. Mayor, etc. of New York, 96 N. Y. 264. Hence it is necessary to add to 
the definition given that if a reasonable man would have foreseen that 
injury in some form was likely to result, and injury does result, the de- 
fendant is liable even though the precise form of the injury was not fore- 
seen. Hillv. Winsor, 118 Mass. 251 ; Christianson v. Chicago, etc. Ry. Co., 
67 Minn. 94. The definition is not complete even with this addition ; but 
without the qualification it is insufficient and not supported by the trend 
of authority. 

The necessity of the addition is brought out by an interesting Indiana 
case. Evansville, etc. R. Co. v. Welch, 58 N. E. Rep. 88. The plaintiff, 
while standing on the platform of one of defendant’s stations, was hit and 
injured by the body of a person who had been run over at a crossing near 
by through the negligence of the engineer. Following the case of Wood 
v. Pa. R. Co., 177 Pa. St. 306, the court held that the demurrer to the 
declaration should not have been overruled since the negligence of the 
company was not the legal cause of plaintiff’s injuries. The reasoning 
used in the decision is hardly logical. For the court argues that the com- 
pany is not to be charged with foreseeing that death or injury to some 
one on the platform was likely to result from the negligence of the engi- 
neer, since the fact that large numbers of people every day use station 
platforms shows that reasonable men do not consider that death or in- 
jury are likely to result from standing on the platform. In other words, 
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the court holds that since the plaintiff did not, and could not be expected 
to, foresee defendant’s negligence, therefore the defendant, when negli- 
gent, is not bound to foresee consequences likely to result from its negli- 
gence. But besides being insupportable on the reasons advanced by 
the court, the decision, both upon authority and principle, is wrong. In 
at least two cases where substantially the same facts raised the identical 
question, it has been held that the negligence of the engineer was the legal 
cause of the injury. Western R. Co. v. Bailey, 105 Ga. 100; R&. Co. v. 
Chapman, 80 Ala. 615. Clearly the cases are within the rule of A7// v. 
Winsor, supra, for while it is not to be expected that a reasonable man 
would have foreseen that injury in this precise form was likely to result, 
one of the first consequences to be expected was death or injury to some 
one. Furthermore, if the negligence had caused the deceased to jump, on 
seeing his danger, thereby knocking the plaintiff down, upon ancient 
authority we know that the chain of causation would not have been 
broken. Scott v. Shepherd, 2 W. Bl. 892. If such had been the result, 
plaintiff’s injuries would have been caused by the company’s negligence, 
operating through the instinctive movement of a third person, which 
in the principal case the negligence operates through a force set in motion 
by thedefendants. If the liability of the company is more clear in one 
case than in the other, it certainly does not seem to be in the case where 
the instinctive movement of a third person intervenes. 

The decision that there is no liability in the principal case is caused by 
the rigid adherence to the “ natural and probable” rule of causation, with- 
out recognizing the necessity of the qualification laid down in /i// v. 
Winsor, supra, and other cases cited. The case should have been left to 
the jury. If the court felt compelled to adopt the natural and probable 
consequence rule in its charge, the rule that the precise form of the in- 
jury need not have been foreseen should have been properly explained. 
See Zexas & P. R. Co. v. Short, 58 S. W. 56 (Tex. Civ. App.). 


THE VALIDITY OF AN ASSIGNMENT OF FuTURE WaGEs. —If we regard 
the assignment of a future interest from the equitable standpoint, namely, 
as a present contract to take effect and attach as soon as the ves of the 
assignment comes 7” esse, there is no difficulty in enforcing an assignment 
of a mere expectancy, when once that expectancy has materialized. There 
arises at common law, however, a difficulty which is suggested by a recent 
decision, holding that an assignment for a valuable consideration by an 
employee of his future earnings is invalid. Sz/versteen v. Gresheimer, 
Chicago Legal News, Sept. 15. To support an assignment at law the 
subject-matter of the assignment must have an actual or potential exist- 
ence. The assignment of a mere possibility is always invalid. Conse- 
quently, it has been held that an assignment of future wages to be earned 
under a prospective contract of employment is void (A/uhall v. Quinn, 
1 Gray, 105), though in equity such a transaction has been enforced. 
Edwards v. Peterson, 80 Me. 37- 

Courts of law, however, do enforce assignments of future wages where 
such wages are to be earned under an existing contract. It is said that 
the present contract imports a potential existence to the future wages suf- 
ficient to support atransfer. Wadev. Bessey, 76 Me. 412. In the principal 
case, there was no existing contract of employment, but merely an under- 
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standing that the employee should continue, though not bound to do so, 
in the service of his employer. A distinction, therefore, might be drawn 
on the ground that there was no existing obligation or interest to support 
the assignment. The distinction, however, has not been recognized, and 
the principal case is contrary to the general law. Assignments of future 
wages have been held valid, where there was an existing employment, 
even though the wages were not being earned under any special contract, 
but by the day or by the piece. Zhayer v. Kelley, 66 Amer. Dec. 220 (Vt.) ; 
Augurv. NV. Y. Belting Co., 39 Conn. 536. Though such is the law it has 
been suggested that on grounds of public policy it is not well to allow an 
employee to assign away his future earnings, as such assignments lead 
directly to improvidence and profusion and often to hopeless poverty. 
Woodring v. Lehigh R. R. Co., 2 Pa. Co. C. Rep. 465. An analogy is 
drawn also from the case of public officers, where assignments of this 
nature are generally held void, as tending to lessen the moral incentive 
to carry out efficiently the duties of their employment. As a matter of 
policy it may be well to restrict all employees from assigning away future 
earnings, but such a restriction, it would seem, is eminently a matter for 
legislative intervention and not a judicial question. 


A FRENCH WILL AND AN ENGLISH MARRIAGE. —A point in conflict 
of laws upon which there seems to be no authority in the books, has been 
adjudicated in the English Court of Appeal. Jn re Martin, 1900, P. D. 
211. In 1870, a Frenchwoman, residing in England but domiciled in 
France, made a will which was valid according to the French law, although 
it did not fulfil the requirements of the Wills Act. Some years later she 
married in London a native of France who had left that country to escape 
a sentence of imprisonment, and, as the majority of the court found, was 
then domiciled in England. Subsequently the husband returned to France 
and resumed his French domicile. The wife, however, remained in Eng- 
land, and on her death the will of 1870 was proposed for probate. The 
majority of the Court of Appeal, overruling the judgment of Jeune, P., 
held that the marriage of the testatrix to one who was then domiciled in 
England worked a revocation of her will. One judge, however, was not 
convinced that the Frenchman had ever changed his domicile, and conse- 
quently thought that the will had not been revoked. The state of facts 
surrounding the husband’s life in England —he assumed an English 
name, took leases of property in England, and declared that he was 
domiciled there, although two years after the expiration of period of pre- 
scription as to his liability for imprisonment under the French law he 
returned to France — makes it difficult to quarrel with either view on the 
question whether or not he acquired an English domicile. Assuming that 
the majority were right, however, we have the decision that the English 
domicile of the husband at the time of the marriage revoked the will 
which the wife had previously made. Ordinarily the validity of a wife’s 
will is to be determined by the law of the domicile of the husband at the 
time of her death. If that rule were to be followed here the will would 
be valid, as the evidence showed that the husband took up again his dom- 
icile of origin on his return to France, and by the French law a woman’s 
will is not revoked by her marriage. Had the parties married in France 
and subsequently acquired an English domicile, the will would not then 
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have been revoked even if such English domicile continued till the wife’s 
death, for by Lord Kingsdown’s Act no will is to be held revoked or in- 
valid by reason of any subsequent change of domicile. Jn the Goods of 
Reid, L. R. 1 P. & D.74. Even had they married in England without 
acquiring an English domicile it is probable that there would have been 
no revocation. In the principal case, however, for a certain period the 
husband had an English domicile and during that period he married the 
testatrix. He had at that time submitted himself to the English law, and 
the English law says that the will of either spouse is revoked by marriage. 
The decision, therefore, although new upon the facts, is quite in accord 
with settled principles. 


Bona FIpE PLEDGEES OF WAREHOUSE RECEIPTS. — The mere posses- 
sion of goods is, of course, but uncertain evidence of the possessor’s 
right to sell or pledge them. Where the goods are such as are often 
bailed for hire, such evidence is slight ; where they are such as are sel- 
dom possessed except by those having a right to sell or pledge them, 
and their possession has been honestly obtained, it is well-nigh conclu- 
sive. Rights to possession, perhaps improperly, have been regarded by 
both business men and the courts as entitling their holder to be treated 
by strangers as one in actual possession. See 1o HarvarD Law Review, 
57. Where such rights are evidenced, however, by bills of lading or 
warehouse receipts, business men ordinarily assume that their holder, if 
he has honestly come by them, is entitled not merely to have possession, 
but to possession coupled at least with the property of a mortgagee or 
with authority to sell or pledge. To be sure they often assume the same 
fact from mere possession of certain classes of goods, but they invariably 
assume it when such documents of title exist. And if a party advances 
money, in good faith, on the security of such documents, the business 
community seems to feel it to be just that he should be protected against 
an owner who has allowed such evidence of authority to be employed. 
The courts, for the last century, have accepted a doctrine which, if 
properly applied, would recognize this business sense of justice. They 
have held that where an owner has given another party the apparent 
right to dispose of goods, or the szdicia of their ownership, a dona fide 
purchaser or pledgee of such rights should be protected against the 
owner. By the latter’s fault the purchaser was misled, and he should be 
estopped from affirming his rights. Pickering v. Busk, 15 East, 38; 
Henderson & Co. v. Williams, [1895] 1 Q. B. 521. But in applying this 
doctrine they have generally regarded bills of lading and warehouse 
receipts not as indicia of title or authority to dispose of the goods, but 
merely as indicia of a right to possession. Mewsom v. Thornton, 6 East, 
17,41; Burton v. Caryea, 40 Ill. 320. Such a view may formerly have 
been proper, but at the present day, as these documents are considered 
by business men as representing a right to dispose of the goods, the courts 
should recognize the fact, and raise an estoppel against the owner who 
has intrusted them to another to a third party’s disadvantage. Ina 
recent Massachusetts case, the owner of goods, which were in a bonded 
warehouse, pledged them, and delivered to the pledgee a non-negotiable 
warehouse receipt. The pledgee in turn pledged the goods for a larger 
amount to the plaintiff. It was held that the plaintiff's rights were 
limited to the amount of the first pledge. Commercial Nat. Bank v. 
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Bemis, 58 N. E. Rep. 476 (Mass.). The case seems to be in accord 
with the general authority. Sto//enwerck v. Thatcher, 115 Mass. 224; 
Johnson v. Credit Lyonnais Co.,L. R. 3 C. P. D. 32. In a few recent 
American decisions, however, the opposite, and more logical result has 
been reached. /ollard v. Reardon, 65 Fed. Rep. 848; A@iller v. Brow- 
arsky, 130 Penn. St. 372. 

In applying this doctrine — that an owner who misleads a dona fide 
purchaser or pledgee by giving to another apparent rights of ownership 
shall be estopped from asserting his rights — the question for the courts 
to decide is whether they shall refuse to apply it where the purchaser 
has been misled by bills of lading or negotiable or non-negotiable ware- 
house receipts, in accord with the majority of previous decisions, or shall 
hold that since these documents as a matter of fact give apparent au- 
thority to dispose of the goods, dona fide purchasers of them ought pro- 
perly to be protected against owners who have placed them in the con-. 
trol of others. It is probable they will follow the former course, and not 
allow estoppel against the owner in such cases, especially as it is argued 
that since legislation is gradually caring for the matter, as is the case in 
Massachusetts, the desired result will thereby be reached without any 
expansion of the common law. This argument would have much force 
if it were true that any expansion were necessary ; but the result may be 
attained merely by following the lead of a few American courts in making 
a proper use of a well-recognized doctrine. 


CONTRACTS COLLATERALLY AIDING ILLEGAL Acts. — When a contract 
expressly stipulates that either party shall do or aid in an illegal act, it 
is invariably held void. When it is an agreement which is proper in 
itself, but which has a tendency to promote some illegal act by providing 
the means by which such act may be accomplished, as by selling a house 
which the vendor knows is to be used as a house of ill-fame, the law is 
more in doubt. If the vendor actually participates in the illegal act, the 
contract is void. If the vendor merely knows that the vendee is to do 
an illegal act, but in no wise participates beyond providing the means, 
the law in America generally holds the contract valid, unless the act 
intended is a serious crime. TZyacy v. Talmage, 14 N.Y. 162; Hubbard v. 
Moore, 13 Amer. Rep. 128 (La.); Hanauer v. Doane, 12 Wall. 342. In 
England, after much doubt, the courts seem to have adopted the view 
that all such contracts are invalid. Pearce v. Brooks, L. R. 1 Ex. 213. 

In a recent American case, where furniture was provided certain parties, 
whom the vendor knew intended to use it in a house of ill-fame, under 
an agreement that they should finally purchase it, but under which the 
vendor might reclaim before sale, the contract was held void. Standard 
Furniture Co. v. Van Alstine, 62 Pac. Rep. 145 (Wash.). The rule re- 
garding contracts for immediate sale, it was said, did not apply, as here 
the vendor became a mere bailor, and as he, therefore, retained the con- 
trol of the goods, he participated in the immoral use to which they were 
put. The case was regarded as analogous to bailments for hire, and as 
such cases have seldom come before the courts, the decision is interest- 
ing. It is difficult to see how a bailor is more truly a participant in the 
illegal act than a vendor. In both cases the one party merely provides 
the means by which the other carries out his immoral purpose. The 
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power of recall which exists in the one case brings with it, to be sure, a 
continuing responsibility, but no participation, and the misconduct, if such 
exists, is equally in both cases the mere provision of means. As no 
valid distinction, then, can be drawn between contracts for bailment and 
contracts for sale, they should both come under the same rule. The 
difficulties are obvious which have led the American courts to adopt the 
general doctrine that all such contracts are valid. Many of the illegal 
acts thus collaterally aided are mere mala prohibita, acts involving slight 
moral turpitude, or even acts which it is doubtful a court will hold illegal, 
and it has, therefore, seemed too great a hardship in such cases to de- 
prive one, who has suffered the disadvantages of a contract, of its bene- 
fits. Again, goods supplied are often both necessities and useful in an 
illegal trade, and were contracts for such supplies held invalid, certain 
persons might have difficulty in buying the necessities of life. On the 
other hand, if all such contracts are enforced, an easy method of prevent- 
ing illegal acts by making it difficult to obtain means for their accom- 
plishment is lost. If contracts furnishing necessities, or providing the 
means for acts which are merely mada prohibita, involving no moral tur- 
pitude, were held valid, and those collaterally aiding acts of a more seri- 
ous nature, such as those in the principal case, invalid, the best results, 
under the circumstances, would be reached. This rule would involve 
much litigation until its limits were clearly defined. Such inconven- 
ience, however, is a secondary consideration when a broader rule must 
result either in injustice or in the encouragement of illegal acts. 


REASONABLENESS OF POLICE REGULATIONS. — There exists among some 
courts an unfortunate tendency to hold legislative action unconstitutional 
with too little regard for the scope of the power of the legislature and for 
the principles upon which the judiciary may declare its enactments void. 
This tendency appears in a recent decision in which the Supreme Court 
of Illinois held that a statute making it unlawful for any person not a 
registered pharmacist to compound or sell any medicines or drugs was, 
in so far as it limited the sale of patent medicines, unconstitutional. 
Noel v. The People, Chicago Legal News, November 24, 1900. It was 
impossible, said the court, to support such an enactment as a valid exer- 
cise of the police power, since it furnished no protection to the public 
health, for, registered pharmacists, not being required to analyze the 
medicines, would know no more about their properties, and would be no 
more discriminating in their sale than would other persons. Conse- 
quently the statute was said to deprive persons other than registered 
pharmacists of their liberty and property without due process of law. 
That the state legislatures can provide for the protection of the public 
health, as one of the most important subjects under their so-called police 
power, is of course acknowledged. If private interests conflict with the 
legitimate exercise of this power they must give way before it; and, since 
it is a fundamental precept of civil government that every individual 
is subject to control in the interests of the many, the sufferer cannot in 
such case complain of being deprived of his liberty or property without 
due process of law. The action of the legislature, however, to be legiti- 
mate must be reasonable. But the test of reasonableness so far as a 
court in reviewing the action of the legislature deals with the question, 
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should not be based on the primary meaning of the word, but is rather 
in the nature of the test to be applied by a court in reviewing the verdict 
of a jury; the point to decide is whether or not it is reasonable to con- 
sider the action of the legislature reasonable. In other words, a court 
can declare a statute, passed ostensibly in the interests of the police 
power, unconstitutional in depriving a person of life, liberty, or property 
without due process of law, only when it can say that it is arbitrary and 
capricious, or that it cannot reasonably be calculated to attain its osten- 
sible object. State v. Vandersluis, 42 Minn. 129. See 1 Thayer’s Cases | 
on Constitutional Law, 672. 

Applying this test to the statute considered in the principal case, it 
would seem that the decision is an unjustifiable limitation of the legisla- 
ture’s field of action. It is of course within the police power of the state 
to regulate the exercise of professions and trades which are closely con- 
nected with the public welfare, and thus to prescribe conditions upon the 
fulfilment of which alone a person can practice such trade or profession. 
Dent v. West Virginia, 129 U.S. 114. The court admits that on this 
basis the statute is valid so far as it deals with the compounding of med- 
icines, but insists that to limit to registered pharmacists the right to sell 
patent medicines does not tend to protect the public. Yet as a pure 
question of fact this finding is surely open to doubt. It is well known 
that many of these medicines contain unwholesome and dangerous ingre- 
dients, and that a too free access to them by ignorant people is a menace 
to their health. A registered pharmacist is one who has satisfied a body 
of experts that he has the knowledge and skill requisite to the conduct 
of his business, and that he is a person worthy of trust. It is reasonable 
to suppose that such a man will be more careful to understand the pro- 
’ perties and effects of medicines he sells, and will use greater discrimina- 
tion in their sale, than would a mere travelling drummer. At any rate, it 
is difficult to see how any court could hold that it was unreasonable to 
think that such a regulation could result in promoting the public health, 
or that it was arbitrary and unjust. In failing to apply this test the court 
has failed to recognize the true extent of legislative power. Similar 
statutes have generally been upheld. Svate v. Forcier, 65 N.H. 42; State 
v. Heinemann, 80 Wis. 253. 


RECENT CASES. 


AGENCY— ATTORNEY AND CLIENT—DISCONTINUANCE OF ACTION. — The 
plaintiff and the defendant made a collusive agreement for the discontinuance of a suit 
without costs, to which the defendant’s attorney objected. e/d, that the court may 
require the payment of the attorney’s costs as a condition of discontinuance. Vational 
Exhibition Co. v. Crane, 54 N. Y. App. Div. 175. 

This decision is in accord with the established rule in dealing with such cases. 
Swain v. Senate, 2 B.& P. N. R.g9; Coughlin v. New York, etc. R. R. Co. 71 N. Y. 443. 
It is well settled that although an attorney has a lien for his costs on a judgment that 
has been obtained, he has none on the cause of action itself, and, therefore, if the 
discontinuance is made in good faith, the attorney can look only to his client for 
reimbursement. Randall v. Van Wagen, 115 N. Y. 528. But here there is a dis- 
honest agreement to deprive him of his costs, and of the possibility of acquiring a lien 
upon the judgment. Consequently, on the ground of unfair practice, and in order to 
prevent a fraud on one of its officers, the court will allow him to proceed with the 
action against the defendant, who has joined in the attempted fraud, and if he wins, 
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will give judgment to the amount of the costs. Basguin v. Knickerbocker Stage Co. 
12 Abb. Pr. 324. Thus, if the discontinuance is allowed in such cases it can only be 
on condition of the payment of costs to the attorney. 


AGENCY— DEposIT OF CHECK FOR COLLECTION—LIABILITY FOR NEGLI- 
GENCE. — The defendant bank forwarded to a correspondent bank a check deposited 
by the plaintiff for collection. AHe/d, that the home bank is not liable for the laches 
of its correspondent bank. Wilson v. Carlinville Nat. Bank, 58 N. E. Rep. 250 (Ill.). 

The decision is in line with earlier Illinois cases. tna Ins. Co. v. Alton City 
Bank, 25 Ill. 243. The real question at issue is what contract the depositor made 
with the home bank, and there is a hopeless conflict of authority as to the in- 
ferences that should be drawn from the facts shown. Some courts hold that the 
home bank contracts to collect by means of its sub-agents, and is therefore liable for 
the agent’s laches. Ad/en v. Merchants’ Bank, 22 Wend. 215. As many others hold 
that the home bank agrees only to choose an agent for the depositor. Dorchester 
Bank v. New England Bank, 1 Cush. 177. In fact, however, in the vast majority of 
cases, the parties are merely following the usual business methods, having no clear 
conception of what contract they are making, and there is no reason to choose either 
view as expressing their intent. Accordingly the inquiry should be one of commercial 
expediency. The rule of the principal case, from this point of view, seems preferable, 
since the whole matter is settled by one suit, and business interests are on the whole 
better facilitated. 


BANKRUPTCY — PREFERENCES — KNOWLEDGE OF DEBToR. — Aninsolvent debtor, 
not knowing himself to be insolvent and intending no preference, made partial pay- 
ments of debts in the regular course of business within four months of the commence- 
ment of bankruptcy proceedings. /e/d, that such payments are not preferences. Jz 
re Smoke, 104 Fed. Rep. 289 (Dist. Ct., N. Y.). 

The Bankruptcy Act, § 60 a, provides that “a person shall be deemed to have given 
a preference, if, being insolvent, he has . . . made a transfer of any of his property, 
and the effect of the . . . transfer will be to enable any one of his creditors to obtain 
a greater percentage of his debt than any other of such creditors of the same class.” 
It is well settled that a transaction of this nature will be a preference, even though 
the creditor acted innocently. J re Fixon, 102 Fed. Rep. 295; 14 Harv. LAW REv. 
298. But the principal case makes a distinction when the debtor was ignorant of his 
insolvency, holding that this prevents the transaction from constituting a preference. 
The act, however, in its definition of a preference, is entirely silent as to the know- 
ledge or innocence of either party. Thus the present construction seems an addition 
to the clear and unambiguous language of the statute, and is, therefore, not to be 
supported. 


CARRIERS — GARNISHMENT. — Goods in the carrier’s possession were consigned 
from a place within the state to a place without. Ye/d, that, though the goods are 
still within the state, the carrier is not subject to garnishee process in a suit against 
the owner. Baldwin v. Great Northern Ry. Co., 83 N. W. Rep. 986 (Minn.). 

It is well settled that, under the ordinary statutes, a common carrier cannot be 
garnisheed, if at the time of serving process the property is out of the jurisdiction of 
the court. Sutherland v. Second Nat. Bank, 78 Ky. 250; Western R. R. Co. v. 
Thornton, 60 Ga. 300. But where this objection does not exist, a common carrier as 
well as any one else should be required to obey the summons. Adams v. Scott, 104 
Mass. 164. There are, however, in accord with the principal case, a few decisions 
and numerous dicta which, on the ground of hardship to the carrier and inconven- 
ience to the general public, exempt common carriers from the operation of the gen- 
eral language of garnishment statutes. Stevenot v. Zastern Ry. Co., 61 Minn. 104; 
Bates v. Chicago, etc. Ry. Co., 60 Wis. 296, 305. Such reasoning is unsatisfactory, 
especially since property in possession of a carrier is nowhere exempt from direct 
attachment. Sté/es v. Davis, 1 Black, 101. Moreover, obedience to the garnishee 
process will not deprive the carrier of the profit intended to be derived from his con- 
tract with the shipper. Rucker v. Donovan, 13 Kan. 251. An opposite result in the 
principal case would, therefore, have been preferable. 


CONFLICT OF LAwS—CORPORATIONS— NON-RESIDENT STOCKHOLDERS, — An 
insolvent Massachusetts corporation brought an action against stockholders resident 
in Nebraska, to enforce an assessment, which had been decreed by a Massachusetts 
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court, in a proceeding against the corporation alone. é/d, that this decree is con- 
clusive against the Nebraska stockholders as to the validity of the assessment. Com- 
monwealth, etc. Ins. Co. v. Hayden, 83 N. W. Rep. 922 (Neb.). 

At first sight this result might seem inconsistent with the rule, that a binding per- 
sonal judgment cannot be obtained against a non-resident without service of process. 
Pennoyer v. Neff, 95 U. S. 714. But the validity of the assessment is clearly res 
adjudicata as to the corporation; and the true explanation of the principal case 
seems to be that stockholders are so closely identified in interest with and privy to 
the corporation, that a decree of assessment against the corporation is res adjudicata 
against them also. The rule that in an action to enforce a stockholder’s statutory 
liability the stockholder cannot dispute a judgment against the corporation appears to 
rest on the same general principle. Thayer v. New England Lith. Co., 108 Mass. 
523. Furthermore, a contrary result would give rise to great practical inconvenience 
in winding up corporations. The principal case, therefore, reaches the desirable 
result, and is in accord with the weight of authority. Hawkins v. Glenn, 131 U.S. 
319; Mut. Fire Ins. Co. v. Phenix Furniture Co., 108 Mich. 170; Lehman v. Glenn, 
87 Ala. 618. Contra, Lamar Ins. Co. v. Gulick, 102 Ill. 41. 


CONFLICT OF LAws— DoMICILE— REVOCATION OF WILL.—A Frenchwoman 
made a will and subsequently married a Frenchman domiciled in England. The 
husband returned to France, but the wife remained in England and died there. e/d, 
that the will was revoked by the marriage, and could not therefore be probated in 
England. Jz re Martin, [1900] P. 74. See NOTES, p. 379. 


CONSTITUTIONAL LAW—BETTERMENT ACT—RETROACTIVE LAw.—In an 
action of ejectment, the defendant, a dona fide occupant, set off the value of improve- 
ments which he made upon the land prior to the passage of an act giving this right to 
such holders. e/d, that the act is not unconstitutional under a state constitution 
prohibiting retroactive legislation. Lay v. Sheppard, 37 S. E. Rep. 132 (Ga.). 

Equity early recognized the harshness of the common law rule which accorded to 
the dona fide occupant no rights whatever, and permitted him to recoup the value of 
his permanent improvements when he was sued for mesne profits. Green v. Biddle, 
8 Wheat. 1. This, however, in many cases gave very inadequate relief, and hence in 
most states laws similar to the present have been enacted, and their constitutionality 
generally affirmed. oss v. /rving, 14 Ill. 171. But where it has been sought to give 
these laws a retrospective effect, the courts have held either that such a result could 
not have been intended by the legislature, or in the alternative that the law was void. 
Boyce v. Holmes, 2 Ala. 54; Society, etc. of the Gospel v. Wheeler, 2 Gall. 104, 136. 
It is true cases may be found where such a law has been supported under constitu- 
tions containing no prohibition of retroactive legislation, A/bee v. May, 2 Paine, 74, 
but this appears to be the first case so decided in the face of such a prohibition. 
The court reasons that, since on broad principles of justice the plaintiff is really not 
entitled to the improvements without paying for them, a law which takes away his 
undoubted legal right to have them unconditionally does not in reality invade any 
substantial rights. This reasoning is unconvincing, since the clear fact is that a vested 
legal right is taken away in direct contradiction to the terminology of the constitution. 


CONSTITUTIONAL LAW — CONTEMPT — JUDICIAL Powers. — A statute authorized 
certain ministerial officers to punish for contempt, the state constitution at the time 
empowering the legislature to establish new courts. /é/d, that as the power to pun- 
ish for contempt is judicial, this statute was repealed by a new constitution vesting 
the judicial power of the state in certain courts thereby established. Roderts v. Hack- 
ney, 58 S. W. Rep. 810 (Ky.). 

The power to punish for contempt is inherent in every court at common law, and 
its exercise is essentially a judicial function. Accordingly, this right in Parliament is 
expressly based on the judicial powers formerly exercised by that body. Brass 
Crosby's Case, 3 Wils. 188. Colonial legislatures, therefore, cannot exercise the 
power, Aved/ey v. Carsons, 4 Moore P. C. 63, and our legislatures can do so only 
where the right can be derived from the constitution. Burnham v. Morrissey, 14 
Gray, 226; Kilbourn v. Thompson, 103 U. S. 168. Furthermore, the better view is 
that legislatures cannot abrogate this judicial prerogative. 13 Harv. Law Rev. 
615. The principal case is therefore undoubtedly correct, since the new constitution 
placed the judicial powers of the state beyond the control of the legislature. The 
court might, however, have rested their decision upon the broader ground that the. 
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power to punish for contempt is so inseparably connected with the exercise of general 
judicial powers that the legislature cannot confer it upon any body whose other pro- 
ceedings are not of a judicial nature. Whitcomd’s Case, 120 Mass. 118. 


CONTRACTS— AGREEMENT NOT TO SUE— PUBLIC PoLicy.— In a civil action 
for the pollution of a stream, amounting to a public nuisance, the defendant set up a 
contract by the plaintiff not to sue for such pollution. e/d, that the contract is void 
as against public policy. Western Paper Co. v. Comstock, 58 N. E. Rep. 79 (Ind.). 

There seems to be no direct authority on this point. A contract not to bringa 
civil suit is not void merely because the injury is also a crime. Wells v. Thompson, 50 
Ala. 83; Dodson & Payne v. McCauley, 62 Ga. 130. So long as the prosecution of the 
crime is not touched upon, the parties should be allowed to settle their private claims 
as they see fit. The agreement in question, however, includes damage to be suf- 
fered in the future by the maintenance of the nuisance, and thus may be said to con- 
template the future commission of an indictable offence. In general contracts of 
this latter nature might well be considered against public policy. Similarly, a con- 
tract stipulating for partial immunity from liability for future offences against a per- 
son’s good name has been held void because of immorality. Hayes v. Hayes, 8 La. 
Ann. 468. Nevertheless, these considerations of policy seem scarcely to apply to the 
continuance of a public nuisance, which involves no particular immorality, and is in 
its nature not an ordinary crime, but a mere public tort. Queen v. Stephens, L. R. 
1 Q. B. 702. An opposite decision in the principal case would, therefore, be preferable. 


CONTRACTS — EXCHANGE OF LAND — BROKER’sS COMMISSION. — An owner of 
land employed a broker to secure an exchange. The broker procured a party with 
whom the employer entered into a binding contract. e/d, that although the party 
failed to consummate the exchange, the broker is entitled to his commission. Roche 
v. Smith, 58 N. E. Rep., 52 (Mass.). 

This decision is in accord with what seems the universal rule in this country. Xa//ey 
v. Baker, 132 N. Y.1; Wray v. Carpenter, 16 Colo. 261. The case is interesting, 
however, because of the clear statement by the court of the principlés involved. The 
broker has not fulfilled his contract, since no exchange was secured; but as the prin- 
cipal has accepted the customer by entering into a binding contract with him, the 
broker is held to be excused thereby from further duty. The broker must of course 
act in good faith, or he cannot recover. Burnham v. Upton, 174 Mass. 408. If the 
employer refuses to contract until he examines the title, which proves defective, or 
if he makes a contract, to be determined if the title’ is not good, in the opinion of the 
court, he should not be liable to the broker. But, by entering into a binding contract, 
he either secures the land or a right of action on the contract to compensate him for 
his loss through its breach, and he should therefore pay for the services which ob- 
tained him these rights. 


CONTRACTS — ILLEGAL CONTRACTS — COLLATERALLY AIDING AN IMMORAL PuR- 
PposE. — The plaintiffs bailed furniture knowing it was to be used in a house of ill-fame, 
the agreement providing for a future sale unless the plaintiffs previously reclaimed. 
Hfeld, that the contract is void as against public policy. Standard Furniture Co. v. 
Van Alstine, 62 Pac. Rep. 145(Wash.). See NOTEs, p. 381. 


CONTRACTS —STATUTE OF LIMITATIONS — SUNDAY LAw.— The defendant be- 
ing indebted to the plaintiff, one X, by consent of the plaintiff, agreed with the defend- 
ant on Sunday that the defendant should do certain work for X,and that X should pay 
the compensation to the plaintiff on the defendant’s account. This agreement was 
afterward completely carried out on a week day. A statute forbade the doing of busi- 
ness on Sunday. Ae/d, that since the agreement made on Sunday is void, X had 
no valid authority to pay the money to the plaintiff, and the payment therefore does not 
interrupt the running of the Statute of Limitations against the original debt. Pid/en 
v. Erickson, 83 N. W. Rep. 1023 (Mich.). 

The court argues correctly that the defendant was never bound to permit payment 
to the plaintiff of the money which became due from X. But this does not conclude 
the question whether there was in fact a valid part paymenton the old debt, which 
would of course interrupt the running of the statute. Wesner v. Stein, 97 Pa. St. 322. 
It is hard to see why the Sunday transaction, though creating no obligation whatever, 
did not amount to an authority to pay the money to the plaintiff. A bare authority 
whenever given would of course be revocable, but it was not revoked here. To deprive 
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a payment actually made in pursuance of such an authority of its ordinary legal sig- 
nificance, because the authority was given on Sunday, is to give to the Sunday stat- 
ute an unusually sweeping interpretation. There seems to be no case exactly in point, 
but in several cases analogous transactions on Sunday, not amounting to contracts, 
have been given full Jegal effect. Zuckerman v. Hinkley,g Allen, 452; Beardsley v. 
Hail, 36 Conn. 270; Riley v. Butler, 36 Ind. 51. The principal case seems, therefore, 
to be incorrect. 


CRIMINAL LAW — FORGERY— CHARACTER OF INSTRUMENT. — By an w/tra vires 
resolution of a board of county commissioners, a bounty was offered for the killing 
of gophers, and the certificate of the township clerk as to the number killed was made 
the basis on which the auditor’s warrant was to be issued, ée/d, that such certificate 
is not the subject of forgery. State v. Ryan, 83 N. W. Rep. 865 (N. D.). 

The principal case limits the scope of the crime of forgery considerably. It is true 
the court does not go so far as to say that no instrument can be the subject of forgery 
where its invalidity, even if it is genuine, depends on a question of law, but relies 
on the point that in the present case there was clearly no legal enforceable liability 
on the county, since it is well settled that counties have no such power as was here 
attempted to be exercised. Assuming that this is as well settled as is claimed, is the 
tendency of the forged instrument to deceive the county officers thereby diminished ? 
Is it fair to suppose that a county which has agreed to rely on township clerks’ cer- 
tificates will not be deceived by the false making of such certificates? The sound- 
ness of the case may, therefore, well be doubted, and some authority has been found 
which tends to support an opposite conclusion. eople v. Munroe, 100 Cal. 664; 
State v. Eades, 68 Mo. 150. 


DAMAGES — DETENTION OF PERSONAL PROPERTY — MITIGATION OF SPECIAL 
DaMaAGEs. — In an action for detention of corn plaintiff claimed as special damages 
the loss of a sale at the highest market value during the period of detention. edd, 
that it was error to exclude defendant’s evidence that within thirty days after the corn 
was returned, while the plaintiff-still held it, and before the action was commenced, 
its market value was as high and its sale as feasible as during the detention. oy? v. 
Fuller, 104 Fed. Rep. 192 (C. C. A., Eighth Cir.). 

This precise question seems not to have arisen before. In an action for unlawful 
detention the measure of damages is ordinarily the value of the use of the property 
while detained. Cook v. Hamilton, 67 Iowa, 394. But where, a8 in the principal case, 
the property is of such a character that the value of its use amounts to nothing, this 
measure cannot be adhered to. Lumber Co. v. Spencer, 81 Iowa, 549. Hence the 
plaintiff claimed the benefit of the rule adopted in some jurisdictions in actions of 
trover, that, where the property converted is subject to fluctuations in value, the mea- 
sure of damages is the highest market value of the property within a reasonable time 
after conversion. Galigher v. Jones, 129 U. S. 193. If this rule is to be supported 
at all, it must be on the ground that it is an application of the basic principle that 
actual compensation is the true measure of damages in allcases. But it is obvious 
that where the defendant’s evidence shows that the plaintiff did not in fact suffer the 
damage claimed, the reason for applying the rule falls. Hence the principal case, in 
admitting evidence to this effect, reaches a sound conclusion. 


Equity — SEALED INSTRUMENTS — CONSIDERATION. — /eé/d, that in a bill in 
equity to enforce a sealed instrument it is not necessary to allege a consideration, but 
that it is for the defendant to show want of consideration. J/il/s v. Larrance, 58 
N. E. Rep. 219 (IIl.). 

This decision applies in equity what is said by the court to be the common law 
rule, that a seal is presumptive evidence of consideration. The Wisconsin case relied 
upon for that rule is based upon a statute and does not represent the common law. 
Carey v. Dyer,97 Wis. 554; WIs., Rev. St. § 4195. Aside from statute, a seal is said 
to import a consideration. This, however, means simply that a sealed instrument 
requires no consideration, as is shown by the fact that a sealed promise is enforceable, 
even though gratuitous. Bunn v. Guy, 4 East, 190, 200; Ducker v. Whitson, 112 
N.C. 114. But it is well settled that equity will not grant specific performance of a 
sealed instrument unless there be an actual consideration for it. Zatham v. Vernon, 
29 Beav. 604. Consequently it seems clear on principle that it is for the plaintiff in 
equity to allege and prove consideration in cases where the bill is founded upon a 
sealed as well as upon an unsealed instrument, for otherwise his bill does not show 
such facts as entitle him to relief. 
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Equiry— SpEecIFIC PERFORMANCE—STATUTE OF FRaupDs.—The plaintiff 
agreed to give the defendant a mortgage on certain land in consideration of the latter’s 
oral promise to give him a release of another mortgage and to pay him asum of money. 
The plaintiff gave defendant the mortgage, and received the money, and now brings a 
bill for specific performance of the promise to release. He/d, that he has so changed 
his position as to take the case out of the Statute of Frauds, and that specific per- 
formance should be granted. Gross v. Milligan, 58 N. E. Rep. 471 (Mass.). 

The rule is well established that, where there has been such part performance of a 
contract that it would be a fraud on the plaintiff if it is not completed, specific per- 
formance will be granted notwithstanding the defence of the Statute of Frauds. Potter 
v. Jacobs, 111 Mass. 32; Parkhurst v. Van Cortland, 14 Johns. 15. If the plaintiff has 
no other remedy but an action at law, this rule is clearly applicable, Walker v. Walker, 
2 Atk. 98, 100 (semd/e), and it seems to have been assumed in such cases that the only 
alternative, namely, an order that what had been done should be undone, could not be 
given, even though it would have restored the plaintiff to his original position. Z7/ton 
v. Tilton, 9 N. H. 385 (semd/e). In the present case the parties might have been put 
in statu guo by the cancellation of the deed, and the return of the money received. 
This relief would be analogous to the cancellation of a deed obtained by fraud, 
Thompson v. Graham, 1 Paige, 283, and would be preferable to that given here, since 
it would not be in conflict with the provisions of the statute. Apparently, however, 
such a course has never been followed. 


JURISDICTION — ELECTIONS — PARTY NOMINATIONS. — A regularly called county 
convention of a party made nominations for county offices. Later, its delegates to a 
state convention joined a bolt, whereupon the state convention recognized and ad- 
mitted a rival delegation and authorized it to call another county convention, which 
met and made new nominations. e/d, that the nominees of the first convention 
must go on the ballot as the regular candidates of the party. State ex rel. Kennedy v. 
Martin, 62 Pac. Rep. 588 (Mont.). 

Political parties are now recognized by law and exercise important public functions, 
but the courts have been timid in subjecting them to legal control. Thus, where two 
persons claim the nomination by a local convention the courts accept the decision of 
the state authorities of the party. Moody v. Trimble, 58 S. W. Rep. 504 (Ky.). Like- 
wise, where two district conventions claim to represent the party, the decision of the 
state convention has been held conclusive, though opposed to a previous adjudication 
of the courts. Jn re Woodworth, 16 N. Y. Supp. 147; Jn re Pollard, 25 N. Y. Supp. 
385. Apparently it would follow naturally from these cases that the decision of the 
national party authorities between rival state conventions would be binding, but it is 
doubtful if any court would go so far. Indeed, in one case recognition by the national 
authorities seems to have been ignored, the court, however, resting its decision on 
other grounds. Phelps v. Piper, 67 N. W. Rep. 735 (Neb.). Furthermore, a nomina- 
tion by delegates not representing the whole district has been held irregular. State v. 
Weir, 31 Pac. Rep. 417 (Wash.). Yet, it is hard to see why this is any more objec- 
tionable than the control of such nominations by delegates from outside the district. 
Moreover, it has been held that, at least in the absence of a decision by the state 
party authorities, the courts will decide what organization represents the party in a 
particular place. Jn re Supervisors of Election, 9 Fed. Rep. 14. Although there are 
strong practical reasons why the courts should refrain from dealing with purely politi- 
cal questions where possible, a fair interpretation of the ordinary statutes seems to 
impose upon them the responsibility of deciding on this whole class of cases. The 
principal case, therefore, together with the few other cases quoted, where the courts 
have shown a similar tendency, is to be commended. 


PERSONS — MORTGAGE BY INFANT — AVOIDANCE. — The plaintiff, while an infant, 
purchased land, and on the next day mortgaged it to the defendant to secure money 
advanced by him for the purchase price. Subsequently the latter took possession of 
the premises for breach of a condition in the mortgage deed. On attaining majority, 
the plaintiff sought to avoid the mortgage and obtain possession of the premises. 
Held, that as the purchase and the advance were one and the same transaction, the 
plaintiff cannot repudiate one part and affirm theother. Zhurston v. Nottingham, 
etc. Society, 17 Times L. R. 7 (Ch. D.). 

Where an infant purchases land and gives his grantor a mortgage back to secure 
the price, the two conveyances are treated as one contract; and hence the infant can- 
not affirm or avoid one conveyance without affirming or avoiding the other. Hubbard 
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v. Cummings, t Me. 89. The principal case applies the same doctrine where the in- 
fant’s grantor and the mortgagee were, apparently, different persons. By making the 
infant’s right to avoid the mortgage conditional upon his avoidance of the original 
conveyance all parties are put 77 statu guo. For the infant may recover the considera- 
tion he gave for the original conveyance, McCarthy v. Henderson, 138 Mass. 310, 
and as this consideration represents the mortgagee’s advance, the infant, in seeking 
the aid of equity, must do equity by restoring the mortgagee to his original position. 
Hillyer v. Bennett, 3 Edw. Ch. 222. The decision in this last case, as well as that of 
the principal case, if not absolutely inconsistent with, at least is an exception to the 
rule which limits the adult’s recovery to such part of the consideration only as the 
infant retains in specie. J/i//er v. Smith, 26 Minn. 248. The result is, however, obvi- 
ously just, and is supported by some authority in this country. Dana v. Combs, 6 Me. 
89. 


PERSONS — TRESPASS— POSSESSION BY WIFE.— During the temporary absence 
of the plaintiff’s husband, the defendant committed a trespass in the husband’s house. 
Held, that the plaintiff had sufficient possession to maintain an action of trespass. 
Ford v. Schliessman, 83 N. W. Rep. 761 (Wis.). 

At common law actual possession by the wife constituted legal possession by the 
husband. ell v. Bell, 37 Ala. 536. Since, therefore, the wife had no legal possession, 
she was unable to bring an action of trespass. Cf. Lamd v. Swain, 3 Jones, N.C. 370. 
The principal case is thus clearly a departure from strict principle. The court men- 
tions no statute as a basis of its decision. The explanation, however, may perhaps 
be found in the changed position of married women under modern legislation. They 
are now treated in general so nearly on an equality with men in the rights given them 
that, even in the absence of a statute on the exact point, a court might feel justified 
in holding that a married woman to-day is capable of legal possession. Likewise a 
natural desire of the judges not to turn out of court, on a technical point of procedure, 
a plaintiff who had a good cause of action may well have affected the decision. At all 
events, the result seems eminently just, and in accord with the present policy of the law. 


PROPERTY — CONSTRUCTIVE PossESSION — TRESPASS. — The plaintiff was in actual 
occupation of a portion of a lot of land under a deed of the whole. The defendant 
committed a trespass upon a part not actually occupied by the plaintiff. At the trial 
the plaintiff failed to prove a good title. e/d, that the plaintiff had not such posses- 
sion as would sustain an action of trespass. Ault v. Meager, 37 S. E. Rep. 186 (Ga.). 

This decision places a novel limitation upon the doctrine of constructive possession. 
Where partial possession has been taken under a valid deed it is everywhere agreed 
that there is constructive possession of the whole in no way differing from actual pos- 
session. Litt. § 417, 418. Gardner v. Gooch, 48 Me. 487. In America this principle 
has been extended so that partial possession under mere color of title for the statutory 
period confers a good title to the whole. Coleman v. Billings, 89 Ill. 183; Jackson d. 
Hasbrouck v. Vermilyea, 6 Cowen, 677. Whether such possession for a less period is 
also sufficient to support an action of trespass appears never before to have been 
decided. A strong dictum, however, has been found contrary to the decision of the 
principal case. Ralph v. Bayley, 11 Vt. 521. On principle there appears to be no rea- 
son for a different result in the two cases. The reasons of public policy which justify 
the American doctrine in the one case apply equally in the other. Moreover, the pre- 
sent decision reaches this absurd result, that while the occupant has possession against 
the true owner, he has no possession at all against the mere trespasser. 


PROPERTY — LITTORAL LAND—RIGHT TO ACCRETION.— Plaintiff was the 
owner of littoral land which the ocean gradually washed away until the high water 
mark reached the defendant’s land. Then the ocean gradually receded leaving a strip 
of alluvial land. /e/d, that all accretions beyond the defendant’s original line go to 
the plaintiff. Ocean City Assoc. v. Shriver, 46 Atl. Rep. 690 (N. J., C.A.). See 
NOTES, p. 376. 


PROPERTY — STATUTE OF LIMITATIONS— TITLE TO LAND.—One X occupied 
certain land by permission of the owner, paying no rent, and remained in possession 
for twenty years after the land had been conveyed to a stranger, without knowledge 
of the conveyance and claiming to hold under the permission originally given. e/d, 
that the Statute of Limitations did not run in his favor. Bond v. O’Gara, 58 N. E. 
Rep. 275 (Mass.). See NOTES, p. 374. 
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PROPERTY — SURFACE WATERS— INCREASED FLOW UPON ADJACENT LAND. — 
Defendant constructed a system of drainage entirely upon his own land, as a result of 
which the flow of surface water upon plaintiff’s land was increased. /e/d, that the 
plaintiff has no cause of action. Connell v. Stark, 83 N. W. Rep. 1092 (Wis.). 

In some jurisdictions the civil law rule prevails, that the lower owner is bound to 
receive the natural flow of surface water. JJartin v. Riddle, 26 Pa. St. 415. Under 
such conditions, an increase of flow creates a greater burden and should give a right 

f of action. Miller v. Laubach, 47 Pa. St. 154. But in most states.the common law 
rule is adopted which allows the lower owner to prevent the influx of surface water 
upon his land by erecting structures at the upper extremity. Walker v. Southern 
Pacific R. R. Co., 165 U. S. 593, 602; 11 Harv. Law Rev. 65. In these jurisdic- 
tions, the lower owner is ordinarily amply protected by this right against all damage 
from surface water, and he is usually allowed no right of action. Gannon v. Harga- 
don, 10 Allen, 106; Goodale v. Tuttle, 29 N. Y. 459, 467. Contra, Adams v. Walker, 
34 Conn. 466. As the law of surface waters is so largely arbitrary and free from 
decisive principles, the chief aim in dealing with it should be to secure uniformity, and 
the decision in the principal case is, therefore, to be supported. 

























PROPERTY — WILLS— REVOCATORY CLAUSE INSERTED BY MISTAKE.— A tes- 
tator inserted a revoking clause into a will disposing of some property left undisposed 
of by an earlier will. This clause was introduced under a mistaken impression as to 
its effect and did not represent the testator’s wishes. He/d, that both documents 
should be probated and the words of revocation omitted. MJarklem v. Turner, 17 
Times L. R. 10 (P. D.). 

There being no jurisdiction for the reformation of wills, the form of the will, as it 
stands at the time of execution, is on principle conclusive. Stanley v. Stanley, 2 J. 
& H. 491. The English probate courts, while admitting that inadvertent omissions 
{ cannot be remedied, have in some cases allowed parts of a will which were mistakenly 
Hi, introduced without the testator’s knowledge to be struck out on probate. Goods of 
lif Oswald, L. R. 3 P. & D. 162; Morrell v. Morrell, 7 P. D. 68. The power to do this 

; has, however, been expressly denied in cases where the contents of the will were 
i brought to the notice of the testator at the time of execution. Guardhouse v. Black- 
iW burn, L. R. 1 P. & D. 109. The principal case, therefore, where the testator neces- 
sarily knew of the revocatory clause, since he inserted it himself, goes far in the 
wrong direction and is opposed to an earlier English case, Collins v. E/: ‘one, [1893] 
P.1. In accord, however, see Ju re Purdy’s Will, 20 N. Y. Supp. 377. Such mis- 
takes must be remedied, if at all, in construing the instrument, b» it would have 
been difficult even in that way to override the express revocatory clause in the pre- 
sent case. 




















SALES— WAIVER OF DeEFEcTs. — The plaintiff ordered from the defendant wheat 
of a certain description, and, before it arrived, paid for it, receiving the bill of lading. 
Held, that the plaintiff has not waived his right to recover damages for the failure of 
the wheat to answer the description in the contract. Munford v. Kevil, 58 S. W. 
Rep. 703 (Ky.). 

It has also been held in Kentucky that an acceptance of defective goods was a 
waiver of any right of action for defects, on the ground that it is an agreement that 
the quality is satisfactory. /Jones v. McEwan, 91 Ky. 373. When the defects are 
obvious there is considerable authority elsewhere to the same effect. Gaylord v. 
Allen, 53 N. Y. 515. The better view, however, would seem to be that such an 
acceptance is really nothing more than a waiver of the buyer’s right to reject the 
goods, and not of his right to sue for damages. Underwood v. Wolf, 131 Ill. 425; 
Morse v. Moore, 83 Me. 473. The principal case, therefore, is correctly decided 
according to the preferable rule. It is not, however, inconsistent with the extreme 
view that acceptance is to be interpreted as an agreement as to quality, since this 
cannot possibly be true where there has been no opportunity for inspection. 





















SALES — WAREHOUSE RECEIPTS — RIGHTS OF A SECOND PLEDGEE. — The defend- 
ant, owner of goods stored in a warehouse, pledged them to one X, giving him a non- 
negotiable warehouse receipt running to him. X in turn pledged them for a larger sum 
to the plaintiff, who was ignorant of the previous transaction, giving him a similar 
receipt. ée/d, that the plaintiff’s rights against the owner are limited by the amount of 
the first pledge. Commercial Nat. Bank v. Bemis, 58 N. E. Rep. 476 (Mass.). See 
NOTES, p. 380. 
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SURETYSHIP — STATUTE OF FRAUDS — CONSIDERATION. —The defendant’s hus- 

band died, owing the plaintiff for goods purchased, and after his death, the defend- 
ant, without obtaining a transfer of the property, assumed control of the business. 
The plaintiff then agreed to leave the goods with her and to continue to sell to her 
on credit in consideration of her oral promise to assume her husband’s indebtedness. 
ffeld, that this agreement is unenforceable within the Statute of Frauds. Cardeza v. 
Bishop, 54 N. Y. App. Div. 116. 
. According to the preponderance of authority, an oral promise to pay the debt of 
another, when founded upon a new consideration moving to the promisor and beneficial 
to him, is not within the Statute of Frauds. J/allory v. Gillett, 21 N. Y. 412. On 
principle, however, this position is objectionable in that it reads into the statute an 
exception not actually enacted. <A//en v. Thompson, 10 N. H. 32. This being true, 
the rule in question should be applied strictly, and in order to invoke its aid, the con- 
sideration should be of actual benefit to the promisor. Here the possibility of such 
benefit is too remote. If it had appeared that there were no other claimants against 
the estate and that the promisor would ultimately be entitled to the goods, the result 
might be different. But the case as made out by the plaintiff is no more than a pro- 
mise to a creditor to pay the debt of another, in consideration of mere forbearance by 
the creditor. Such a promise is universally held to be within the Statute of Frauds. 
White v. Rintoul, 108 N. Y. 222. The decision in the principal case, therefore, is 
clearly sound. 


Torts — LEGAL CAusE—InsTINCTIVE Act. — The plaintiff, while employed in 
the defendant’s shop, was injured by stepping into a barrel of hot water sunk in the 
ground, and he claimed that the accident was caused by the conduct of the defend- 
ant’s vicious dog. The jury was instructed to find for the plaintiff if the acts of the 
dog were of a character to induce in a reasonable man such alarm as would cause 
him to forget the presence of the barrel and involuntarily step into it. 7e/d, that the 
charge was erroneous, and the plaintiff can recover only if he proves that the defend- 
ant was negligent in placing and maintaining the barrel. J/eyer v. Boepple Button 
Co., 83 N. W. Rep. 809 (Iowa). 

It is difficult to understand the view taken by the higher court. The need of prov- 
ing scienter having been removed by statute, the plaintiff should be entitled to recover 
if acts of the dog in the nature of an attack, and not provoked by any fault of the 
plaintiff, constituted the legal cause of the damage. Dennison v. Lincoln, 131 Mass. 
236. It is, moreover, clear that the causal connection is not broken by an instinctive 
act of the plaintiff, caused by an alarming situation for which the defendant is respon- 
sible, at least where the situation is such that the average man would be likely so to 
act. Gannon v. New York, etc. R. R. Co., 173 Mass. 40; Coulter v. American, etc. Co., 
56 N. Y. 585. In this view of the case, which seems to have been that of the trial 
court, the defendant’s negligence in regard to the barrel would be wholly immaterial. 
The decision holding such negligence essential appears, therefore, incorrect. 


Torts — LEGAL CAUSE — PROBABLE CONSEQUENCE. — The defendant’s engine, 
through the negligence of the engineer, struck a person at a crossing and hurled his 
body against the plaintiff, who was standing on the platform of defendant’s station 
near by. /Ve/d, that the defendant’s negligence is not the legal cause of the injury. 
Evansville, etc. R. R. Co. v. Welch, 58 N. E. Rep. 88 (Ind.). See NoTEs, p. 377. 


TorTs — PROPERTY — NUISANCE. — He/d, that an owner of land is entitled to 
build stables thereon in the manner best suited to his business, and such stables, if 
conducted in a reasonably proper manner, do not constitute a nuisance for which 
damages may be recovered by adjoining property owners. Harvey v. Consumers’ Ice 
Co., 58 S. W. Rep. 316 (Tenn., Sup. Ct.). 

This decision is based by the court upon a rule of equity that a stable is not prima 
facie such a nuisance as will warrant an injunction against its erection. Airkman v. 
Handy, 11 Humph. 406; St. James Church v. Arrington, 36 Ala. §46. See contra, 
Coker v. Birge, 9 Ga. 425; Aldrich v. Howard, 7 R.1.87. But whether an injunction 
will issue to prevent such a possible future tort or not, in determining the present 
existence of a nuisance, the court should not merely consider whether, from the 
defendant’s point of view, the use of his property is suitable and reasonably proper 
for the carrying on of his business, but should also look at the effects upon neighbor- 
ing property, and decide whether the place is a proper location for such a business. 
The decision in the principal case, therefore, is wrong in theory, and it is unsupported 
by authority. Dargan v. Waddill, 9 Ired. 244; Burditt v. Svenson, 17 Tex. 489. 
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TRUSTS —INSURANCE — MURDER OF INSURED BY BENEFICIARY. — The beneficiary 
in a benefit certificate of insurance murdered the insured. The administrator of the 
insured sued on the policy. An assignee of the beneficiary intervened. /e/d, that 
since the company was a trustee of the money payable on the certificate for the bene- 
ficiary her crime barred all actions by her or her assignee and a resulting trust for the 
administrators of the insured arose. Schmidt v. Northern Life Assoc.,83N. W. Rep. 
800 (Iowa). See NOTES, p. 375. 


TRusTS— INVESTMENTS BY TRUSTEES— LIABILITY FOR Loss.—A testator, in 
creating a trust, directed his trustees to invest the funds in any securities which they 
might deem beneficial to his estate. They invested in the stock of a corporation 
organized to engage in manufacturing, but having no plant and no established busi- 
ness. eld, that this is beyond the scope of their authority, and they are therefore 
liable for the loss resulting. Jz re Hall, 58 N. E. Rep. 11 (N. Y.). 

In England, in the absence of directions by the testator, trustees are allowed to 
invest only in government securities or in first mortgages on real estate. Hancom 
v. Allen, 2 Dick. 498; Clough v. Bond, 3 Myl. & C. 490, 496. This rule has been 
adopted in some of our states. Xing v. Talbot, 40 N. Y. 76; Hemphill’s Appeal, 18 
Pa. St. 303. In others, however, no particular investments are prescribed, but the 
trustee must act faithfully and with sound discretion. Harvard College v. Amory, 
9 Pick. 446; Mattocks v. Moulton, 84 Me. 545. Even where the trustees, as in the 
principal case, are given by the terms of the will unlimited choice in their investments, 
they should still use a sound discretion. Clark v. Garfield, 8 Allen, 427. Such dis- 
cretion is that which prudent men would exercise in the management of their own 
affairs, not with reference to speculation, but with a view to the permanent disposition 
of funds. Harvard College v. Amory, supra ; Kimball v. Reding, 31 N. H. 352. The 
investment in the principal case is clearly speculative in nature, and the decision is 
therefore unquestionably correct. 


REVIEWS. 


AMERICAN Law. A Treatise on the Jurisprudence, Constitution, and 
Laws of the United States. By James Dewitt Andrews. Chicago: 
Callaghan & Co. 1900. pp. cxii, 1245. 

There are, it is conceived, three possible varieties of treatise on the 
corpus juris of America. Historically the method and purpose of 
Blackstone and Kent take precedence. They purported to place within 
a single work an authoritative statement of the law in all its parts. Both 
these authors pursued the method followed by Glanvil, Bracton, Coke, 
and Hale, and assumed that the only serviceable works on the laws of 
England were those which treated the whole of its jurisprudence. In 
adopting this system they all took as a model Justinian’s Institutes and 
Code. -What may be denominated the second class of works on the whole 
body of the common law is that to which the volumes by Walker and by 
Russell belong. They are hardly more than a course of lectures thrown 
into the form of a text-book. The third sort of treatise is best exempli- 
fied by Savigny’s Geschichte des Heutigen ROmischen Rechts. Such a 
work aims to show the history and genesis of the law in all its parts, and 
is characterized by a close historical analysis of the relation existing 
between those various subdivisions. As the law stands in America, the 
first class of treatise has passed away in deference to the works on spe- 
cial.topics. The second is useful only to the student of the elements of 
the law. Of the three varieties the last is the only one which can be of 
any service to us, and it ought not to be attempted until the various por- 
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tions of our jurisprudence have undergone a much more thorough histori- 
cal investigation. Even if the material for this work were at hand no one 
should essay to place it in coherent form unless he has spent a lifetime 
of study in preparation. ‘These requirements account sufficiently for the 
fact that there is as yet no example of this class in the domain of the 
common law, and demonstrate fully why no satisfactory treatise will be 
forthcoming for many years. 

The present volume, if it belong to the first class, is obsolescent if not ob- 
solete. It is designed to satisfy a want better satisfied by works on special 
topics. Even if it were admitted that Professor Andrews has excelled 
Blackstone in his own sphere, still that furnishes no conclusive reason 
why the more modern work should prove invaluable. Blackstone and 
his method belong to the time that has passed. When he was read it 
was because his book was the best exemplification of what was then the 
only existing method, namely, that of treating the whole body of the law 
in one work, and not because his method was the best method. To-day 
his system has been superseded by one more enlightened. For an author- 
itative text of the law of contracts or property we go to volumes devoted 
to the treatment of those particular subjects. It sounds like stating a 
self-evident proposition to assert that any text-book which takes for its 
model a system discarded as inefficient is bound in the nature of things 
to be disregarded and remain unread, no matter how perfectly the erro- 
neous method has been set forth. The pretensions of the volume under 
discussion exclude it from the second class, and if it is intended to stand 
beside Savigny’s “ History” it is premature. 

The author, however, has, and it is submitted correctly, devoted much 
of his labor and time to classifying and arranging the topics of the com- 
mon law. This is the first and most indispensable requisite of any trea- 
tise on the corpus juris. The classification adopted is in the main desir- 
able and well-considered, though perhaps the proposed alteration in 
existing phraseology is to be deplored. Another rule of great impor- 
tance, which ought to be observed in this as in every other text-book, 
is that which bids the author let the fulness and length of treatment 
accorded the various topics be in proportion to their relative importance. 
This rule Professor Andrews has entirely disregarded. Hundreds of 
pages are devoted to one subject, while another topic hardly less impor- 
tant is allowed scarcely a hundredth part of that space. Procedure 
and constitutional law claim a large fraction of the volume, while inter- 
national law is wholly omitted, and the entire body of the criminal law is 
dismissed in three pages. This lack of any sense of proportion seems 
unpardonable. 

The style, especially in the parts devoted to constitutional law and evi- 
dence, is singularly clear and condensed. In some portions of the book, 
however, the sentences seem crude and unfinished, and appear to indi- 
cate that the labor was hurriedly done. Though the law is usually stated 
correctly, there are several instances in which the principles laid down 
as undoubted are, if not absolutely erroneous, still of questionable cor- 
rectness. This fault may be observed in § 390, dealing with the ability 
of a court to consult the journals of the legislature when it passes on the 
constitutionality of a law; in § 386, where the limits of legislative power 
are stated ; and in the definitions of a conditional limitation (p. 1002) and 
of a base fee (p. 978.) ° 
The introduction to the volume under discussion is devoted to the 
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treatment of the fundamental propositions underlying the theory of gov- 
ernment. The main body of the work is divided into the law relating to 
persons and that relating to things (or property). Under the law of per- 
sons the author discusses the theory of rights and remedies, the law of 
our constitution, the law of corporations, personal rights, and domestic 
relations. Things are divided into those personal and those real. Un- 
der the sections devoted to the former the writer gives us a short abstract 
of those topics which include the great part of the civil branch of our 
jurisprudence. The law of actions is next treated. Under this head are 
included the rules of evidence. The last in order is the law of crimes. 
To him who desires a knowledge of the very elementary parts of the 
law some portions of this book will be useful. But to the thorough stu- 
dent it is absolutely valueless, and to the practicing lawyer it will be of 
little service. In conclusion, it may be deplored that one possessing the 
author’s clearness of expression and great erudition should have so far 
mistaken the needs of the present day as to take as his model a method 
and a text-book now obsolete. H, F. 


THE PEACE CONFERENCE AT THE HaGue. And its Bearings on Inter- 
national Law and Policy. By Frederick W. Holls, D. C. L. New 
York: The Macmillan Co. 1900. pp. xxix, 573. 

The object of this work is to place the story of the Hague Conference 
and a description of its work before the general reader as well as the stu- 
dent of international law. After a discussion of events leading up to and 
including the opening session, there is given a detailed account of the 
work of the three committees into which the conference was divided. 
Following an interesting statement of the attitude of the United States 
concerning the immunity of private property on the high seas and other 
general topics, the body of the work concludes with a consideration of the 
bearings of the conference on international law and policy. The appen- 
dices contain the text, in French and in English, of the final act, the 
treaties, and the declarations adopted by the conference; the reports of 
the American commissioners to their government ; and an account of the 
Grotius celebration at Delft. 

While there appears in the rescript of the Emperor of Russia no in- 
tention to discuss measures for disarmament, many have felt that the con- 
ference was a failure in not providing for the limitation of future arma- 
ment. Before beneficial results have been exemplified, it is not likely that 
many will take so optimistic a view of the work of the conference as Mr. 
Holls avowedly does ; nevertheless, the results actually achieved must not 
be slighted. The adoption to maritime warfare of the principles of the 
Geneva Convention (1864) is probably of even greater importance than 
the author contends. The same is true of the revision of the regulations 
respecting the laws and customs of war on land, as embodied by the 
Brussels Conference (1874), but never before ratified. In the opinion of 
Mr. Holls the substantial achievement of the conference was the result 
of the work of the third committee — the convention for the peaceful ad- 
justment of international differences. But, as the author realizes, the 
beneficial results of this convention depend entirely upon public opinion. 
For, all that is provided is a machinery for settling those differences which 
contending nations may be willing to submit to adjudication. Hence the 
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statement that this convention is “the Magna Charta of International 
Law” is probably too strong. The status of international law resulting 
from the Hague Conference resembles more nearly the condition of early 
Anglo-Saxon law, before compulsory judicial proceedings were recognized. 
POLLOCK AND MAITLAND, Hist. or Enc. Law, vol. 1, p. 14. The inter- 
national recognition of arbitration is an important step towards the peace- 
ful settlement of international differences ; but it is only a preliminary 
step that must be followed by something more substantial. 

Almost all that is contained in the main part of the work can be secured 
from the treaties adopted and from the reports of the American commis- 
sioners. But the real value of the book lies in the fact that these treaties 
and reports were not readily accessible. Mr. Holls has, therefore, per- 
formed a valuable service in presenting, in an interesting and readily 
accessible form, a careful account of an event worthy of more consideration 
than it has received. W. D. E. 


THE LAW AND PRACTICE IN BANKRUPTCY UNDER THE NATIONAL BANK- 
RuPTcy Act oF 1898, with Citations to the Decisions to Date. By 
Wm. Miller Collier. Third edition. Revised and enlarged. By 
James W. Eaton. Albany, N. Y.: Matthew Bender. 1900. pp. xliv, 
866. 

The two prior editions of this book (one of which is noticed in 12 Har- 
VARD Law REVIEW, 288), both appearing within a few months of the 
enactment of the present bankruptcy act, were useful chiefly as a forecast 
of the probable interpretation of the act by the courts, upon the analogy 
of cases decided under the former bankruptcy acts. Mr. Eaton is now 
enabled to fortify the work with the decisions of the last two years upon 
the present act. As was to have been expected, many of the questions 
have been decided as under the previous statutes, and much of the text, 
therefore, has needed no material revision, but only the addition of recent 
authorities. When, however, the decisions have gone contra to Mr. Col- 
lier’s prognostications, or have served to throw new light on some complex 
matter, the text has been rewritten or expanded in conformity with the 
present state of the law. The arrangement of the book, treating in turn 
each section of the act, is, in the main, convenient though not always 
logical, but that defect is primarily the fault of the act itself. The com- 
mentary is suggestive and the citations full. Extracts from recent deci- 
sions are inserted with discrimination. Besides this statement of the act 
section by section, each with its appropriate comment and authorities, the 
book contains the general orders in bankruptcy, annotated, the official 
forms, and the United States Equity Rules (now followed in bankruptcy 
proceedings), each separately indexed. The text of all the four federal 
bankruptcy acts, state exemption laws, and list of judges and clerks of 
courts of bankruptcy, and the time and place of holding court, etc., to- 
gether with a general index, complete the volume. The work is on the 
whole adequate and seems well adapted to the needs of the practising 
lawyer. E. & T. 


We have also received : — 


A TREATISE ON THE LAw oF WATERS, including Riparian Rights and 
Public and Private Rights in Waters Tidal and Inland. Third edition. By 
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John M. Gould. Chicago: Callaghan & Co. r1goo. pp. cxvii, 956. fe 
view will follow. 


A TREATISE ON THE LAW OF EMINENT DOMAIN IN THE UNITED 
States. By John Lewis. Second edition. In two volumes. Chicago: 
Callaghan & Co. 1900. pp. cclix, 686; 687-1555. Review will follow. 


BRAIN IN RELATION TO MIND. By J. Sanderson Christison, M. D. 
Second edition. Chicago: The Meng Publishing Co. 1900. pp. 143. 





